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COMMISSION.

SFl'rtOrta, by the Grace of God of the United Kingdom of Great Britain and Ireland

Queen, Defender of the Faith.

CO Our right trusty and well-beloved Cousin and Councillor George William Frederick

Earl of Clarendon, Knight of our Most Noble Order of the Garter, and Knight Grand
Cross of our Most Honourable Order of the Bath, Our right trusty and well-beloved

Councillor Edward Cardwell, Our right trusty and well-beloved Councillor Sir Robert

Joseph Phillimore, Knight, Doctor of Civil Law, Judge of the High Court of Admiralty

of England, Our trusty and well-beloved Sir George William Wilshere Bramwell, Knight,

one of the Barons of Our Court of Exchequer, Our trusty and well-beloved Sir John

Burgess Karslake, Knight, Our Attorney-General, Our trusty and well-beloved Sir

Travers Twiss, Knight, Doctor of Civil Law, Our Advocate-General, Our trusty and

well-beloved Sir Roundell Palmer, Knight, Our trusty and well-beloved William Edward
Forster, Esquire, Our trusty and well-beloved William George Granville Venables Vernon

Harcourt, Esquire, one of Our Council learned in the Law, and Our trusty and well-

beloved Mountague Bernard, Esquire, greeting.

88EI)CrfaSi We have deemed it expedient that a Commission should forthwith issue to

inquire into and consider the Legal Condition of our Natural-born Subjects who may
depart from and reside beyond the Realm in Foreign Countries, and to report how, and

in what manner, having regard to the Laws and Practice of other States, it may be ex-

pedient to alter and amend the Laws relating to such Natural-born Subjects, their Wives,

Children, Descendants, or Relatives.

<3lt)J, also, to inquire into and consider the Legal Condition of Persons, being aliens,

entering into or residing within the Realm, and becoming Naturalized as Subjects of the

Crown, and to report how far, and in what manner it may be expedient, having regard

to the Laws and Practice of this Country, of Foreign States, or otherwise, to alter or

amend the Laws relating to such Persons, or Persons claiming rights or privileges through

or under them.

^Oul fenolB »£, that We, reposing great trust and confidence in your knowledge and
ability, have authorized and appointed, and do by these presents authorize and appoint

you the said George William Frederick Earl of Clarendon, Edward Cardwell, Sir Robert

Joseph Phillimore-, Sir George William Wilshere Bramwell, Sir John Burgess Karslake,

Sir Travers Twiss, Sir Roundell Palmer, William Edward Forster, William George
Granville Venables Vernon Harcourt, and Mountague Bernard, to be Our Commissioners

for the purposes aforesaid.

$lt& for the better effecting the purposes of this Our Commission, We do by these

presents give and grant unto you, or any five or more of you, full power and authority to

call before you such persons as you shall judge likely to afford you any information upon
the subject of this Our Commission, and also to call for, have access to, and examine all

such books, documents, registers, and records, as may afford the fullest information on
the subject, and to inquire of and concerning the premises by all other lawful ways and
means whatsoever.

<3ltiJ We do by these presents will and ordain that this Our Commission shall continue

in full force and virtue, and that you Our said Commissioners, or any five or more of

you, may from time to time proceed in the execution thereof, and of every matter and
thing therein contained, although the same be not continued from time to time by
adjournment.
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IV

#nti We further ordain that you, or any five or more of you, may have liberty to

report your proceedings under this Commission from time to time, if you shall judge it

expedient so to do.

<3n& Our further will and pleasure is that you do with as little delay as possible, report

to Us under your hands and seals, or under the hands and seals of any five or more of

you, your opinion upon the several points herein submitted to your consideration.

Jlntl for your assistance in the due execution of this Our Commission, We have made

choice of our trusty and well-beloved Charles Stuart Aubrey Abbott, Esquire, to be

Secretary to this Our Commission, and to attend you, whose services and assistance We
require you to use from time to time as occasion may require.

Given at Our Court at St. James's, the Twenty-first Day of May 1868, in the

Thirty-first year of Our Reign.

By Her Majesty's command.

GATHORNE HARDY.



REPORT.

TO THE QUEEN'S MOST EXCELLENT MAJESTY.

We, Your Majesty's Commissioners appointed to inquire into the Laws of Naturaliza-

tion and Allegiance, have to state that, in compliance with the terms of Your Majesty's

Commission, we have inquired into the legal condition of natural-born British subjects

who may depart from and reside beyond the realm in foreign countries, and have con-

sidered how and in what manner, having regard to the laws aud practice of other States,

it may be expedient to alter and amend the laws relating to such natural-born subjects,

their wives, children, descendants, or relatives. We have also inquired into the legal

condition of persons, being aliens, entering into or residing within the realm and becoming
naturalized as subjects of the Crown, and have considered how far and in what manner
it may be expedient, having regard to the laws and practice of this country, of Foreign

States, or otherwise, to alter or amend the laws relating to such persons, or persons

claiming rights or privileges through or under them.

We have found it necessary, in order to deal satisfactorily with the matters referred

to us, to enter into some others bearing closely on them but not embraced within the

express terms of Your Majesty's Commission ; and on these latter, as well as on the

former, we have thought it right to submit to Your Majesty the conclusions to which we
have been led.

We now humbly lay before Your Majesty the following Report.

I.

There are two classes of persons who by our law are deemed to be natural-born British

subjects :

—

1

.

Those who are such from the fact of their having been born within the dominion
of the British Crown

;

2. Those who, though born out of the dominion of the British Crown, are by various

general Acts of Parliament declared to be natural-born British subjects.

The allegiance of a natural-born British subject is regarded by the Common Law as

indelible.

We are of opinion that this doctrine of the Common Law is neither reasonable nor
convenient. It is at variance with those principles on which the rights and duties of a
subject should be deemed to rest ; it conflicts with that freedom of action which is now
recognized as most conducive to the general good as well as to individual happiness and
prosperity ; and it is especially inconsistent with the practice of a State which allows to
its subjects absolute freedom of emigration. It is inexpedient that British law should
m:iintain in theory, or should by foreign nations be supposed to maintain in practice, any
obligations which it cannot enforce and ought not to enforce if it could ; and it is unfit

that a country should remain subject to claims for protection on the part of persons who,
so far as in them lies, have severed their connexion with it.

We accordingly submit to Your Majesty the following Recommendations for an
amendment of the law in this respect.

1. Any British subject, who, being resident in a foreign country, shall be naturalized
therein and shall undertake, according to its laws, the duty of allegiance to the Foreign
State as a subject or citizen thereof, should, upon such naturalization, cease to be a
British subject.

2. The principle of this rule should be applied to a woman who, being a British subject
shall become by marriage with an alien the subject or citizen of a Foreign State.

3. The wife of a British subject who shall become naturalized abroad, and his children
if under the age of 21 years at the date of his naturalization, should likewise cease to be
British subjects from that date ; but this rule should not include a wife or child who has
not emigrated to the country of naturalization, nor should it operate unless, according
to the local law, the naturalization of the husband or father has naturalized also the wife
or child.
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VI NATURALIZATION COMMISSION:—REPORT.

4. Naturalization in a foreign country, though operating from the time of its comple-

tion as an extinguishment of the original citizenship, should not carry with it discharge

from responsibility for acts done before the new allegiance was acquired.

Provision should be made for applying the same principles to the case of British

subjects who have become so by naturalization.

We have considered the question whether the acquisition of a foreign domicil, or a

certain length of residence abroad, should divest a person of British nationality. We
have not been able to satisfy ourselves that either continued residence or domicil could

be practically adopted as a rule to determine the allegiance of the subject, having regard

to the difficulties which attend the definition of domicil and proof of the fact, and also

to the great diversity of circumstances under which men reside in foreign countries.

II.

It is expedient that the foregoing Recommendations should be applied to British

subjects already naturalized in foreign countries, as well as to those who may hereafter

become so. A certain period, however, not less than two years, should be allowed, within

which any person already so naturalized (that is, before the proposed alteration of the law is

made) might declare his desire to remain a British subject. The mode in which this should

be done might be settled reciprocally by Treaty or otherwise with such foreign Governments

as were willing to permit it to operate as an extinguishment of the acquired allegiance.

In the absence of such an agreement, the naturalized person might make a formal

Declaration of such his desire, if resident abroad, before a British Minister or Consul, or, if

within Your Majesty's dominions, before a Justice of Peace, such' Declaration to be registered

or recorded in such manner as might be judged expedient, in the United Kingdom by the

Secretary of State for the Home Department, in a Colony by the Governor or other

chief officer of the Government. Any person thus electing within the prescribed period

to remain a British subject should be deemed to retain his British nationality, and the

benefit of this election should extendto his wife, and to his children if under age at the

time ; but the election should not (unless permitted by the State of his naturalization

to extinguish his acquired allegiance) entitle him or them to claim any British privileges

when within the territories of that State.

These provisions should be deemed to apply to women already naturalized abroad by
marriage with an alien or by the foreign naturalization of their husbands, and to children

already naturalized abroad by the foreign naturalization of their fathers. Such women,
becoming or having become widows, and such children, attaining or having attained

the age of 21 years, should be enabled to retain their British nationality by exercising

a like option at any time before the expiration of the period to be limited as aforesaid.

Persons already naturalized abroad who might not exercise this option within the pre-

scribed period would be able at any time afterwards to regain British nationality in the

mode pointed out in a subsequent part of this Report.

III.

The above Recommendations, if carried into effect, would impose the condition of

aliens upon many persons who have hitherto enjoj-ed the legal rights proper to British

subjects. It was necessary, therefore, to consider what effect the deprivation of such

rights would have upon those affected by the change. And here it was impossible to

overlook the serious question raised by the existence of those disabilities which (subject

to certain limitations) attach by law to aliens in respect to the holding and inheritance

of real estate in the United Kingdom.
Those disabilities have hitherto only affected persons who had never been regarded

by the law as natural-born British subjects, such persons alone coming within the legal

definition of aliens. But when it is proposed to bring within the same category a new
class of persons who, having been originally British subjects, are for the future to

lose that character, different considerations arise. To deprive persons, already naturalized

abroad, who now enjoy the right of holding and inheriting lands, of that right, might

be thought harsh if not unjust. In the case of those who may become so naturalized

hereafter, the same objection would not arise ; but even here the penalty of exclusion

from possible rights of inheritance appears to be an impolitic restriction on the liberty

of emigration.

We have to choose, then, between two courses ; one is, to maintain the existing dis-

abilities, making special provision for the new class of cases to which our Recommen-



NATURALIZATION COMMISSION:—REPORT. yii

dations would give rise ; the other, to abrogate the disabilities altogether iu respect

of all classes of aliens.

The first course, viz., that of making special provision for expatriated British subjects

who will now become aliens, whilst it would break in upon the general principle, might

in practice be productive of embarrassment and litigation. We have accordingly con-

sidered the other course. The question whether aliens ought any longer to be

Drohibited by our law from holding landed property within the realm has not, indeed,

)een expressly referred to us by the terms of Your Majesty's Commission; but we
'. lave found it impossible to deal with the position of those who, under the terms of our

previous Recommendations, will cease to be British subjects, without forming an opinion

as to the position of aliens generally in this respect.

We think it right to point out that not only can aliens hold real estate in France

and many other European countries, but they are also enabled by Colonial enactments

to hold real estate in the Dominion of Canada (except New Brunswick), British

Columbia, Cape of Good Hope, Natal, Queensland, Victoria, South Australia, St. Kitts,

and Hong Kong, while the regulations prohibiting aliens from possessing real estate have

recently been repealed in Bengal, and are now under revision in Madras and Bombay.
By the Act of 1844 (7 & 8 Vict. c. 66), " every alien now residing in, or who shall

" hereafter come to reside in, any part of the United Kingdom, and being the subject
" of a friendly State, may, by grant, lease, demise, assignment, bequest, representation,

" or otherwise, take and hold any lands, houses, or other tenements, for the purpose
" of residence or of occupation by him or her, or his or her servants, or for the purpose
" of any business, trade, or manufacture, for any term of years not exceeding twenty-
" one years, as fully and effectually, to all intents and purposes, and with the same
" rights, remedies, exemptions, and privileges, except the right to vote at elections for

" members of Parliament, as if he were a natural-born subject of the United Kingdom."
This term of twenty-one years may, of course, be renewed.

We have arrived at the conclusion that the grounds formerly assigned for the rule

are either untenable in themselves or have ceased to be applicable ; and we are prepared

therefore, instead of making any distinction between the two classes of aliens, to recom-

mend that the present disabilities of alienage in respect of the holding and inheritance of

land, should be abolished altogether.

It has been suggested that, in time of war, danger might occasionally arise from
the possession of land by aliens. We think it sufficient to say that this is a danger
against which, should it be deemed serious enough to demand special legislation, it would
not be difficult to guard.

IV.

In considering whether the character of a natural-born British subject should be

regarded as indelible, and, if not, how it should be lost, we have found it necessary to

consider also whether any changes should be made in the laws which determine what
classes of persons should be deemed to possess that character.

There are two classes with respect to whom this question may be raised. They are

—

1. Persons of foreign parentage born within the dominions of the Crown
;

2. Persons of British parentage born abroad.

All persons, of whatever parentage, born within the dominions and allegiance of the

Crown, are by the Common Law natural-born British subjects. All persons, on the

other hand, of whatever parentage, born beyond its dominions and out of' its allegiance,

were by the Common Law regarded as aliens.

By various Statutes it has been enacted as follows

:

25 Edw. 3. stat. 2 : " All children inheritors, which henceforth shall be born out of
" the ligeance of the king, whose fathers and mothers at the time of their birth be and
" shall be at the faith and ligeance of the king of England, shall have and enjoy the same
" benefit and advantage, to have and bear inheritance within the same ligeance as the
" other inheritors aforesaid in time to come :. so always that the mothers of such children
" passed the sea by the licence and will of their husbands."

7 Anne, c. 5 :
" The children of all natural-born subjects, born out of the ligeance of

" Her Majesty, her heirs and successors, shall be deemed, adjudged, and taken to be
" natural-born subjects of this kingdom, to all intents, constructions, and purposes
" whatsoever."

4 Geo. 2, c. 21 : "And whereas some doubts have arisen upon the construction of the
" said recited clause in the said Act of the seventh year of Her late Majesty's reign : now
" for the explaining the said recited clause in the said Act, relating to children of natural-
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" born subjects, and to prevent any disputes touching the true intent and meaning thereof,
" be it enacted, that all children born out of the ligeance of the Crown of England or of
" Great Britain, or which shall hereafter be born out of such ligeance, whose fathers
" were or shall be natural-born subjects of the Crown of England, or of Great Britain, at
" the time of the birth of such children respectively, shall and may be adjudged and
" taken to be natural-born subjects of the Crown of Great Britain, to all intents, con-
"' structions, and purposes whatsoever."

13 Geo. 3. cap. 21 :
" All persons born, or who hereafter shall be born, out of the

" ligeance of the Crown of England or of Great Britain, whose fathers were or shall be,

" by virtue of a statute made in the fourth year of King George the Second, to explain
" a clause in an Act made in the seventh year of the reign of Her Majesty Queen Anne,
" for naturalizing foreign Protestants, which relates to the natural-born subjects of the
" Crown of England or of Great Britain, intitled to all the rights and privileges of
" natural-born subjects of the Crown of England or of Great Britain, shall and may be
" adjudged and taken to be, and are hereby declared and enacted to be, natural-born
" subjects of the Crown of Great Britain, to all intents, constructions, and purposes
" whatsoever, as if he and they had been and were born in this kingdom."

Without entering into any discussion on the construction of these Statutes, we think

it right to state that, so far as we are aware, no attempt has ever been made on the part

of the British Government, (unless in Eastern countries where special jurisdiction is

conceded by Treaty), to enforce claims upon, or to assert rights in respect of, persons

born abroad as against the country of their birth whilst they were resident therein, and
when by its law they were invested with its nationality.

A rule corresponding to that of the English Common Law has been retained by the

United States. Every person born within the limits and jurisdiction of the United States

is an American citizen by American law. But it is also provided by an Act of Congress
passed in 1855 that, " Persons heretofore born, or hereafter to be born, out of the limits
" of the jurisdiction of the United States, whose fathers were or shall be at the time of
" their birth citizens of the United States, shall be deemed and considered, and are hereby
" declared to be citizens of the United States : provided, however, that the rights of
" citizenship shall not descend to persons whose fathers never resided in the United States."

By the Code Napoleon (Art. 10), " Tout Francais ne d'un Francais en pays etranger
" est Francais." As to children born in France, they were under the Code French if

their fathers were French, aliens if their fathers were aliens, but with a right in the latter

case to claim French citizenship on making a declaration and fixing their domicil in

France. An exception has been introduced, however, by a law passed in 1851, by which,

if the alien father were also born in France, the child is deemed French, but is at liberty

to claim the status of an alien on attaining 21 years of age.

The Prussian law of 1842 declares that " Every legitimate child of a Prussian subject
(t

is by birth a Prussian subject, even though born in a foreign country."

Of these two tests of nationality—the place of birth and the nationality of the father

—

neither is at present adopted without qualification by British, French, or American law.

The laws of these countries exhibit, in fact, different combinations of the two, Great
Britain and the United States laying chief stress on the place of birth, whilst in France the

father's nationality determines, though not absolutely and in all cases, that of the child
;

and this latter theory has found acceptance among other European nations.

The rule which impresses on persons born within Your Majesty's dominions the
character of British subjects is open to some theoretical and some practical objections,

of the force of which we are aware. But it has, on the other hand, solid advantages.

It selects as the test a fact readily proveable ; and this, in questions of nationality and
allegiance, is a point of material consequence. It prevents troublesome questions in

cases, (numerous in some parts of the British empire,) where the father's nationality is

uncertain ; and it has the effect of obliterating speedily and effectually disabilities of
race, the existence of which within any community is generally an evil, though to some
extent a necessary evil. Lastly, we believe that of the children of foreign parents,

born within the dominions of the Crown, a large majority would, if they were called

upon to choose, elect British nationality. The balance of convenience, therefore, is

in favour of treating them as British subjects unless they disclaim that character, rather

than of treating them as aliens unless they claim it. The former course is, of the two,

the less likely to inflict needless trouble and disappoint natural expectations.

We do not therefore recommend the abandonment of this rule of the common law, but
we are clearly of opinion that it ought not to be, as it now is, absolute and unbending.

In the case of children of foreign parentage, it should operate only where a foreign

nationality has not been chosen. Where such a choice has been made, it should give way.
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As to the second class,—persons of British parentage born abroad,—we think it

expedient that the Statutes now in force should be repealed, in order to introduce some
limitations and place the law on a clearer and more satisfactory basis. Birth abroad is

often merely accidental, while of those British subjects who go to reside in foreign

countries a great number certainly prize British nationality for themselves, and wish that

it should be enjoyed by their children. The law, as it stands, concedes this benefit to

their children born abroad ; and we do not recommend that it should be withdrawn
;

but we think that the transmission of British nationality in families settled abroad should

be limited to the first generation.

The following Recommendations embody the conclusions which we have formed on
this branch of the subject

:

1. As to persons born within the dominions of the Crown :

(a.) All persons born within the dominions of the Crown should be regarded by
British law as British subjects by birth, except children born of alien fathers

and registered as aliens.

(h.) Provision should be made for enabling children, born within the dominions of

the Crown, of alien fathers, to be registered as aliens ; and children so registered

should be thenceforth regarded as aliens. The child, if not so registered on
his birth or during his minority by his father or guardian, should be permitted
to register himself as an alien at any time before he has exercised or claimed

any right or privilege as a British subject.

(c.) If the father, being an alien when the child was born, becomes during the child's

minority naturalized as a British subject, the child, though registered as an
alien, should follow the condition of the father.

2. As to persons born out of the dominions of the Crown :

(a.) Every child born out of the dominions of the Crown whose father at the time
of the birth was a British subject, should be regarded by British law as by
birth a British subject, provided the father were born within the dominions of
the Crown, but not otherwise.

(&.) Provided that any such person as aforesaid who according to the law of a foreign

country is a subject or citizen of that country, and who has never exercised

or claimed any right or privilege as a British subject, should in the adminis-

tration of British criminal law be treated as a subject of the country in which he
was born.

(c.) And if any such person, charged with a criminal offence for which an alien would
not be liable to be tried, should successfully defend himself on the ground that

he was not, in respect of the act alleged, amenable as a British subject to

the criminal law of this country, he should be thenceforth to all intents and
purposes an alien.

(</.) If before the child's birth the father had become naturalized in the foreign

country he would, under our previous Recommendations, have ceased to be a

British subject. If he should become so naturalized during the child's minority,
the child born abroad should follow the condition of the father.

(e.) By the Statute 12 & 13 Vict. c. 68, provision is now made for the registration at

British consulates abroad of marriages of British subjects celebrated abroad
;

and official copies of such registers are made evidence in the courts of this

country. We think that a similar system of registry, with the like legal effect,

should be adopted for the purpose of procuring evidence (as far as practicable)
of births and deaths of British subjects abroad, due provision being made for

securing the accuracy of such registration ; and we further recommend that such
registries should be established in all British legations as well as consulates.

The above Recommendations, in so far as they may be inconsistent with the present
law or practice of this country, are not intended to apply to children born of British

fathers within the dominions of the Ottoman Porte, China, Japan, or other countries
with which Great Britain may have special Treaties for exclusive jurisdiction, nor any
part of Asia or Africa not the possession of some civilized State. As to such children we
contemplate no alteration in the existing law.

V.

We have considered the present practice of naturalization under the Act 7 & 8 Vict.

c. 66. In dealing with this question we have desired to give effect to our opinion, that to be a
British subject is a valuable privilege to be considerately imparted to those who desire its
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advantages, and are willing to undertake its duties. If aliens are, as we recommend,

made capable of holding real estate, the considerations applicable to the question will be

simplified ; the inducement which now most commonly leads foreigners to apply for

naturalization will be removed ; the rights conferred by it will be political rights ; and we
think, on the one hand, that these rights should in no case be granted without the security

which previous residence affords, and on the other, than when granted they should be

full and complete. We recommend, therefore, that the Act should be amended so as to

make a certain length of residence in the United Kingdom, or of service under the British

Crown, to be proved to the satisfaction of the Secretary of State, a necessary condition

of obtaining the privilege of naturalization ; that, subject to this condition, the privilege

should continue to be granted at the discretion of the Secretary of State ; and that a

person so naturalized should be thereupon entitled to all the rights and privileges of a

natural-born British subject within the United Kingdom.

This alteration of the law, if made, will be incompatible with the continuance of the

practice of issuing certificates of naturalization revocable or determinable if the naturalized

person resides abroad for six months without the permission of the Secretary of State, a

practice which in other respects appears to us to be open to serious objections.

VI.

We have previously stated our opinion that British-born subjects, who have already

been naturalized in foreign countries, should be allowed a period of not less than two

years within which to resume their original nationality.

We further recommend that provision should be made to enable British-born subjects,

who may at any time have lost their British nationality, to be readmitted to the

privileges of British subjects by a system similar to that by which aliens are naturalized

in this country, and on the same condition of a previous term of residence. Such persons

should only be readmitted to British nationality at the discretion of one of Her Majesty's

Principal Secretaries of State, on addressing a memorial to the Secretary of State, setting

forth the grounds on which they seek readmission, and their intention thenceforth to reside

and settle within the British dominions. The Secretary of State, might then, if he saw

fit, and on being satisfied that the prescribed conditions were complied with, grant certifi-

cates readmitting the applicants to the rights and capacities of natural-born British

subjects on their taking an oath of allegiance ; but such certificates should not entitle

the holders to British privileges within the country of their foreign naturalization, should

they return thereto, unless according to its law they had ceased to be subjects or citizens

of that country.

The wives, or children under 21 years of age, of persons so readmitted to British

nationality, should also, if resident within the British dominions, be considered and

taken to be British subjects from the date of that readmission, subject to the above

reservation.

The same rule as to readmission should apply to women of British birth whose British

nationality had been lost by marriage with an alien, ou their becoming widows ; but the

children of such women born of an alien father should not by the readmission of the mother

become naturalized as British subjects.

The foregoing provision will apply to the case of persons who shall desire to be

readmitted within the United Kingdom to the privileges of British subjects.

It seems also desirable to make provision for the case of persons who, having lost their

British character, may desire to be readmitted within the Colonial dominions of the

Crown to the advantages of British nationality.

In the case of an alien born, naturalization in the United Kingdom under the Act of

1844 does not confer any rights of nationality within the Colonies (10 & 11 Vict. c. 83).

On the other hand, Colonial naturalization confers no rights of nationality beyond

the limits of the Colony granting naturalization.

The case of persons, however, who have lost their British nationality by force of such

enactments as those which we recommend will stand upon a different footing. When

they are readmitted to British nationality within the United Kingdom they will also

recover it in the Colonies, since no Colonial law has deprived them of their nationality.

We think it advisable that the Governors or chief officers in the Colonies should have

a similar power to readmit such persons to British nationality upon the same conditions

as to residence and otherwise as those prescribed for readmission in the United Kingdom.

Persons so readmitted will thereupon revert to their former rights, as in the case of

readmission within the United Kingdom.
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VII.

In the foregoing Recommendations we have endeavoured to diminish the number of

cases in which one who by British law is a British subject is regarded by foreign law as

a foreign subject or citizen, and to obviate, as far as possible, the difficulties and inconve-

niences arising from such a double allegiance. But this, we are aware, cannot be done,

otherwise than imperfectly, by British legislation alone ; it requires the co-operation of

foreign Governments and Legislatures.

If Great Britain renounces the doctrine of indelible allegiance, and acknowledges that

British subjects can divest themselves of their nationality by foreign naturalization, it

may be hoped that the same principles will be recognized by other countries with respect

to aliens naturalized within the British dominions ; and we accordingly recommend that

efforts should be made to procure that reciprocity, as well as to secure to the children of

British subjects born abroad, the same power of choosing their nationality, which it is

proposed to confer on the children born of alien parents within British territory.

This might be effected by agreements or conventions concluded with different States

separately ; or better, perhaps, by means of a general understanding arrived at, in

conference or otherwise, by the Powers most interested in the subject.

VIII.

Among other matters which have been brought under our notice, we have had occasion

to remark the unsatisfactory results of the operation of the law enabling aliens to claim

a jury de medietate Ungues.

The mixed jury was instituted by Edward III. as an encouragement to foreign woollen

merchants to resort to the English market (27 Edw. III. stat. 2. c. 3, and 28 Edw. III.

c. 13).

The clauses of the Statutes enacting it were confirmed by the Act 8 Hen. VI. c. 29,

and by the last Act for consolidating and amending the laws relating to jurors and juries

(6 Geo. IV. c. 50).

It is settled law that those members of a mixed jury who are foreigners, need not be

of the same nationality as the alien; they need not even speak the same language, but
may each of them belong to a different nation and speak a different tongue.

We see no advantage in the maintenance of such a system, whilst the inconveniences

which may arise from it are obvious ; and we accordingly recommend that the statutes

authorizing trials by mixed juries should be repealed.

We have not thought it necessary, in making these Recommendations, to enter into any
general review of the subjects referred to us ; as a full account of British and foreign

laws, and of the diplomatic correspondence which has passed between Your Majesty's

Government, the Government of the United States, and other Governments is contained

in the Memorandum by our Secretary, Mr. Abbott, and other papers annexed to our
Report.

CLARENDON. (l.s.)

EDWARD CARDWELL. (l.s.)

ROBERT PHILLIMORE. (l.s.)

W. E. FORSTER. (l.s.)

*G. BRAMWELL. (l.s.)

TRAVERS TWISS. (l.s.)

J. B. KARSLAKE. (l.s.)

ROUNDELL PALMER. (l.s.)

|W. VERNON HARCOURT. (l.s.)

*M. BERNARD. (l.s.)

Charles S. A. Abbott, Secretary.

February 20, 1869.

* We concur, except on one point, with the Recommendations of the Report. As that

point is important, we think it right to express our dissent, and to state, very briefly, the

reasons on which it is founded.
The Report recommends, (Section IV., Recommendations 1, a. b.) that the child born

within the dominions of the British Crown of an alien father, should be regarded
b2
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by British law as a British subject. This is the subsisting rule of the Common Law. A
majority of the Commissioners think that it should be retained, but that provisions should

be engrafted on it, which would enable such persons during minority or at any time

afterwards, to assume, by simple registration, the condition of aliens. We think other-

wise for the following reasons. Such a law tends to produce, and must produce in many

cases, that double allegiance which we all hold it desirable, as far as possible, to extin-

guish. (Report, Section VII.) It is inconsistent in principle with the recommendation

that the child born abroad of a British lather, should be regarded by British law as a

British subject. It is at variance with the law and practice of other European states.

It agrees indeed with those of the United States of America ; but this very agreement,

if examined, will be found to be such as to make a conflict of claims between the two

countries more probable. None of the duties of a British subject could practically be

enforced against a person who, though born here, had always resided in the foreign

country to which his father belonged. He could not, if he happened to be here, be justly

made amenable to any duties other than such as the law imposes on all commorant

foreigners. But he would, nevertheless, possess the rights of a subject, without having

any real title to them. He might renounce indeed, if he pleased, his British allegiance.

But why should he renounce that which might be a benefit to him and could not be

a burthen ? If, on the other hand, he were regarded as an alien by birth, he could

(provided he were resident here) obtain the advantages of British nationality by under-

taking its obligations.

We do not dispute that the Common Law rule, which impresses British nationality at

the moment of birth on all persons born on British soil, has arguments of some weight in

its favour, nor that the substitution of a different rule would be attended by some incon-

veniences. But these inconveniences, which would rapidly diminish as the new rule

became known and understood, do not in our judgment constitute a sufficient reason

why, in deliberately revising our law on a matter which concerns foreigners as well as

Englishmen, we should forego the great advantage of legislating on a consistent and

generally accepted principle, and that principle one which is intrinsically reasonable and

sound.

The qualification that, where the father, though an alien, was born here, the child,

likewise born here, should be deemed a British subject, appears to us to limit conveniently

the application of the principle, without substantially breaking in upon it. An analogous

provision has been adopted in French law.

GEORGE W. W. BRAMWELL.
MOUNTAGUE BERNARD.

f Concurring as I do in the fundamental recommendation of the Report contained in

its first section, I have thought it right to sign the Report.

I feel compelled, however, after the best consideration I have been able to give to

the subject, to dissent from the scheme contained in Section^ IV. of the Report, for

determining the nationality of children of foreign parents born within the realm.

Most persons will probably agree that the true rule for determining nationality, if it

were practicable, would be found in the principle of domicil, i.e. that the home of a man's

choice should also be the country of his allegiance ; and indeed the Report asserts the

soundness of this principle. The difficulty, however, of ascertaining the true domicil of a

person resident in a foreign country, in the legal acceptation of that term, is a bar to its

adoption in a case where it is requisite that the rule should be simple and obvious. Of all

questions of law those which concern domicil are the most complicated and obscure,

because they ultimately depend upon intention, which is necessarily of all things the most

difficult to determine. We are driven, therefore, to adopt some less accurate but more

practical rule, which shall approximate to though it may not reach the same result.

In the case of persons born within British territory, of British parents, the presumption

of British nationality and British domicil is of course conclusive. In the case of persons

of British origin who have formally accepted a foreign naturalization, the presumption of

change of domicil and therefore of nationality, is sufficiently evidenced by the overt act of

naturalization; and to such a condition of things the provisions of Section I. of the Report

apply themselves. Here the nationality follows distinctly the domicil which is clearly

ascertained.

But there exist further two classes of cases with which Section IV. of the Report deals,
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viz. (1) that of the children born of British parents abroad, and (2) that of children of
foreigners born in the dominions of the Crown. In these cases the real domicil may be
said to be indeterminate, or at least ambiguous. For the British subject resident abroad
or the foreigner resident in England may in either case desire to adhere to the domicil of
his orign.

Hitherto, as is "well known, by the common law of England, inherited rather than adopted
by the United States, the nationality of such children has been determined solely by the
locality of their birth. The inconveniences of this principle, where rigorously applied, have
been universally recognized. The statute law of England and America has made provision

to remedy its operation in the case of the children of their own subjects born abroad.
Indeed the rule is wholly indefensible in principle. By the law of all modern nations
the condition of the child primarily depends on that of the father. But the doctrine of
deriving nationality from the locality of birth makes it depend on the accidental situation

of the mother ; and by this rule a child may become a subject of a country in which his

father not only never made his home, but whicli he never even entered.

The rule of determining nationality by locality of birth was of purely feudal origin,

and accordingly in the legislation of modern Europe since the French Revolution it

has been discarded as the governing principle amongst continental nations. The
Code Napoleon has adopted another principle ; viz. that the nationality of the
child should follow the nationality of the father, in the absence of any proof of an
election on the part of the child to adopt the nationality of the country of his birth. This
doctrine seems sound in principle. In the absence of naturalization by the father in the
country of the birth of the child, there is no ostensible evidence of the desire of the father

to change his domicil or his country. The nationality of the child ought not therefore

to be altered whilst that of the father remains unchanged, except by some deliberate

act of the child. That this principle is also convenient in its operation is proved by the
fact that almost all continental states have in practice adopted the doctrine of the Code
Napoleon ; and, as has been mentioned above, it has been incorporated into the statute law
of England and America in the case of their own subjects born abroad. That the Com-
missioners do not dissent from this rule is shown by the fact that in Section IV. (§ 2) as

to persons born of British fathers out of the dominions of the Crown, they recommend
that the nationality of the child shall in the first instance be determined by that of the
father.

But in the same section (Section IV., § 1), in the case of children of foreign parents
born within the realm, the Report proposes that the old rule of the locality of birth
should prima facie prevail.

From this latter recommendation I dissent, and that for several reasons

:

(1.) If it is desirable to recast the doctrine of nationality by such extensive changes
as those proposed in the Report, it seems expedient to found the whole system on some
intelligible and self-consistent principle. It would be difficult to suggest any reason
for adopting the rule by which the nationality of the father determines that of the child
in the case of the children born of British fathers abroad, which does not equally apply
to the case of the children born of foreign fathers in England ; and to lay down an opposite
rule in the two cases seems not only indefensible in principle, but to be a course which,
in respect of policy, is very likely to be misunderstood by foreign governments. If, whilst
we assert that the child born of an Englishman abroad is a British subject, we also claim
that the child born of a foreigner in England is likewise a British subject, it will be
thought that acting for our own advantage on inconsistent principles we are grasping at
the combined chances of a double event.

(2.) It seems very desirable, as is stated in Section VII. of the Report, to lay down some
rule in which all or most states are likely to agree. Now the rule of determining the
nationality of the child prima facie by that of the father is adopted by all States as
regards the children born of their own subjects abroad. As regards the children of
foreigners born in the realm, it is adopted by all States except England and America.
It is obvious, therefore, that this is the rule by the adoption of which will be most readily
obtained that consent of nations which on such a subject is of capital importance.
It is stated in Section VII. of the Report that " we have endeavoured to diminish the
" number of cases in which one who by British law is a British subject is regarded by
" foreign law as a foreign subject, and to obviate as far as possible the difficulties and
" inconveniences arising from a double allegiance." In that object I entirely concur; but
it seems to me that it is not accomplished but rather defeated by laying down the rule
that the child born of a foreigner in England is primafacie a British subject. In the
view of every State (including the United States, so far as regards the children of

b3
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bora Americans in England) such person is a subject of the State of his father's origin

;

and therefore the proposed rule necessarily creates all the difficulties and inconveniences

of a double allegiance. Assume, on the other hand, the rule, adopted by the Report

in the case of the children born of British parents abroad, to be applied consistently

to the case of the children born of foreign parents in England, it will be seen that

the desired object will be completel}' accomplished. If the child B, of a foreigner A,

is born in England, he would then be regarded by the English law as a foreigner ; and

so he would be regarded by all the world ; and thus there would be no conflict of

allegiance. Suppose A, the father, to become naturalized in England, then B, the child,

would be by English law a British subject, and cease to be the subject of the country

of his father's origin ; and so he would be regarded by all the world ; assuming the

United States to adopt (as we have reason to believe they would adopt) the principle

laid down in Section I. of the Report, viz., that foreign naturalization extinguishes the

native allegiance. The same thing would occur if B were himself naturalized. And
thus, by the adoption of a simple and consistent rule, we should lay the foundation

of a general harmony in the doctrine and practice of nations which is not only of

theoretical value, but of great practical consequence. For nothing would more solidly

conduce to the peace of the world than that the same allegiance should be predicated of

the same person by all governments.

(3.) I am by no means insensible of the practical conveniences which may result in

some cases from the adoption of the rule of the locality of birth, which are set forth in

Section IV. of the Report, but there appear to be grave disadvantages attendant on the

rule which more than counteract them. Such a rule, as has been shown above, will have

the effect of imposing the quality of British subjects, on a number of persons who
neither seek nor desire it. It is true that the Report makes provision in the case of

such persons for a machinery by which they may divest themselves of that character.

Upon this it may be observed that a foreigner in transitu may, through ignorance

or carelessness, omit to take measures which shall have the intended effect. But it

is not necessary to urge this point, because in fact it would be as impossible in the

future, as it has proved in the past, to insist against the will of the individual on his

British character thus imposed by the mere accident of birth. The real evil to this

country is of an exactly opposite character, viz. that by this rule persons are clothed

with the character of British subjects, and become entitled to all its benefits, who
have no real connexion with the community, and who ought to have no claims upon it.

It is not probable that any foreigner accidentally resident in this country would
disclaim the citizenship for his child which the law would confer, for the simple reason

that the child would be enabled to take all the benefits, but could in no case be really-

made to fulfil the obligations of a British subject. Under this rule the child of a foreigner

born here might return to his own country in his infancy, and he would thereafter possess

whenever he chose to claim them, not only for himself, but (since he is a natural-born

British subject) for his children also, all the benefits of the character of a British subject,

whilst it is abundantly clear that neither he nor his children could ever be called upon to

perform any of its duties. This is the practical mischief of the present rule, and to re-

enact it would be to give fresh authority to a principle the inconvenience of which is

sufficiently apparent. Nothing can be more politically inexpedient than that this country

should be exposed to the claims of a class of persons who have no interest in its welfare,

and who, neither by origin or domicil, have any community with its affairs.

On the other hand, in the case of foreigners and their children who really desire to incor-

porate themselves and their interests in the common stock of this country, and to embark
their fortunes with ours, there seems neither hardship or inconvenience in requiring that

they should evidence their intention to change their nationality and adopt a new domicil

by some formal act which, whilst it would establish their British nationality, would at the

same time terminate their foreign allegiance. They would then no longer be able to

blow hot and cold, and adopt in turn such nationality as happened for the moment to suit

their interests. If the alien father is domiciled in England, and intends to cast in his lot

and that of his family with this country, why should he object to naturalize himself or

his child ? But if he is unwilling by such an act to sever his connexion or that of his

family with the country of his origin, why should we embarrass our relations with foreign

states by conferring our nationality on such a person—to his advantage it may be, but

certainly not in any respect to our own ?

If the father and the child are really domiciled in this country, the process of natu-

ralization would be simple and easy, and having regard to the recommendation in

Section V. of the Report it will be seen that a person so naturalized will enjoy all the
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advantages which belong to a natural-born subject ; if they are not so domiciled I venture

to think the child ought not to acquire the privilege of British nationality by the simple

accident of birth. The great importance of insisting on naturalization in such cases is, that

it is by this means alone that the double allegiance can be avoided. For this purpose it is

essential that the act which confers the new nationality should in itself openly and unam-
biguously terminate the old allegiance. This, the rule which requires naturalization of

a foreigner born in England as a condition of British nationality would do ; whilst the

rule conferring nationality by the mere fact of birth would give the new nationality without
dissolving the old allegiance.

I should therefore propose that in the case of the children of foreigners born within the

realm, the following rule should be adopted :

" Children born within the realm of alien fathers who have been themselves born
abroad, shall be deemed aliens. But such children shall become British subjects

(1) upon the naturalization of their fathers, or (2) upon their being themselves naturalized

either by their fathers during their minority or by themselves at full age."

This rule would make the child born in this country, of an alien father also born in this

country, a British subject by birth, and in this respect it accords with the French law.

Though apparently somewhat in conflict with the general principle, it is in fact in strict

conformity with the principle which makes domicil the governing rule of nationality ; for

though the presumption of domicil is very small from the mere fact of the place of birth

of a single individual in one generation, it becomes very strong when the birth both of
the father and the child takes place in the same country. Such a condition of things

may be safely taken as a sufficient proof of permanent change of domicil and of the

election of a new nationality, which could not be inferred from a solitary and isolated

instance.

There is another point affecting the latter part of Section IV. of the Report on which
I feel great difficulty. Though I concur in the principle laid down in Section IV. (§ 2 a)

of the Report, by which it is declared that the children born of British fathers abroad
" should be regarded by British law as British subjects," I greatly doubt the expediency
of the declaration in the same section (§ 2 b), that " in the administration of British

criminal law " such children are under certain conditions not to be treated as British

subjects. The word " subject " in my understanding of the term involves of necessity

subjection to the laws of the State of which such person is a subject, and above all

subjection to its criminal law. If it is necessary (though I think that is more than
doubtful) to create a class of persons who shall be capable of all the privileges whilst

they are liable to none of the obligations of citizens, it would be desirable to discover
for such a class some more appropriate title than that of " subjects." What is no doubt
intended is that such persons should have the capacity of becoming at their election

British subjects, and that till they have exercised the option to enjoy the benefits, they
shall not be called upon to bear the burthens of that character, but that after they have
claimed the advantages they shall not be able to decline the obligations of subjects. But
surely if this be the view which it is intended to present, it should be distinctly asserted

that whilst the person is not amenable to the law of England he is not yet a British

subject, and that as soon as he becomes a British subject he is at once amenable to that
law. I cannot therefore assent to a definition which speaks of a person as " regarded by
British law as by birth a British subject" (Section IV. § 2 a), and of the same person, at

the same time, under certain conditions, as a person " who in the administration of British

criminal law should be treated as a subject of the country in which he was born"
(Section IV. § 2 b). The question of whether a particular individual who is thus declared
a British subject is or is not amenable to our criminal law is made to turn upon the point

of whether he has or not " ever exercised or claimed any right or privilege as a British

subject." I confess that in terms so general and vague there seems to me to lurk a
dangerous ambiguity very intractable in the administration of criminal law. What are

these " rights and privileges ;
" what is to be the extent of the " exercise " or the nature

of the " claim " which by their absence or their presence are to sustain or to defeat the

jurisdiction of the Crown over persons who are nominally British subjects ? This
distinction seems to constitute the same person a British subject by birth in the view of
the English civil law, and to leave him an alien in the eye of the English criminal law.

There may be persons against whom it is inexpedient that the rights of the Crown
should be actually enforced in particular cases. But this is a very different thing from a

formal declaration that there exist persons legally called " British subjects " who are not
justiciable in the courts of the Queen.

W. VERNON HARCOURT.
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provision is made in the statutes of that country

for the expatriation of Americans. This anomaly

has been frequently pointed out, and was remarked

upon in the recent debates in the House of Repre-

sentatives, when one of the speakers urged that,

before asking other countries to alter their laws,

the United States should set the example by

altering their own.

3. The English. Originating in the feudal idea

of native and indelible allegiance to the Prince of

the country in which the subject was born, the

English doctrine has been gradually modernized

into a
1 system of native nationality adapted to a

commercial people.

It is in this latter spirit, with a view to retaining

the connexion between British subjects residing

for mercantile purposes in foreign countries and

their native land, that the statutes declaring the

6ons and grandsons of British subjects born abroad

to be British subjects, must now be regarded.

There are, therefore, two conflicting principles

of expatriation; the Continental, which punishes

emigration by loss of civil rights, but does not

necessarily admit that such emigration can free the

emigrant from the obligations of his native nation-

ality ; and the American doctrine, which claims for

the subjects of other countries (but does not grant

by law to Americans) the right of free expatriation.

That this right is denied by most continental

countries is shown by the fact that a Frenchman,
whose certificate of foreign naturalization is not of

three years' date, is liable to the French conscrip-

tion ; a Russian, naturalized abroad, may be expelled

from Russia ; even a Prussian, under the new
' treaty with the United States, must reside unin-

terruptedly in America for five years, as well as

be naturalized, before he can change his nationality.

Each country hampers expatriation with such

restrictions as it thinks fit, and this must probably

continue to be the case so long as the present

conscription laws are retained.

There does not seem any evident reason why
such restrictions should be imposed by Great
Britain if the principle of expatriation were adopted.

In the Prince Regent's Declaration of IS 13, the

necessity for maintaining the doctrine of indisso-

luble allegiance is based upon the right of the Crown
to the services of its subjects, especially seamen,

in time of war.

A similar argument was urged by Lord Stowell,

and at the negotiations for the treaty of Ghent.

In fact, in those days, Great Britain stood towards

the United States, as regards maritime conscription,

much in the same position as the Continental

countries now stand with regard to their military

conscription.

But the practice of impressment has now fallen

into desuetude, and is not likely ever to be revived.

The further claim to punish as'' traitors British

subjects found inarms against their native country,

was practically abandoned when the prisoners

taken in the United States service were uncon-

ditionally exchanged in 1814 without having been

brought to trial as threatened.

It must be remembered that the theory of treason

is the same in England and in the United States.

The law of France punishes with death a French-

man (whether naturalized abroad or not) who is

taken in arms against France.

The right of impressment having been given up,

and the doctrine of treason thus modified by prac-

tice, there does not now remain any claim which

Great Britain need seek to maintain upon the

allegiai.ee of British subjects emigrating to foreign

countries.

Moreover, the interest of the British Colonies

in urging the right of free expatriation is only

second to that of the United States. Indeed any

privileges or rights which may be accorded to

Germans, or others, becoming naturalized in the

United States, and which may not be secured equally

for emigrants to the Colonies, more especially
Canada, would offer a direct, premium on emigra-
tion to the former, to the manifest disadvantage,
and probably discontent, of the latter.

The importance of this view of the subject will

be seen from the following statistics, taken from
the census of 1861 :

—

Uppek Canada.

Total population - - - 1,396,091
Born in the United States - - 50,758
Born in Prussia, German States, and

Holland - - - 22,906

Lower Canada.

Total population - - - 1,110,664
Born in the United States - - 13,641

Boin in Germany, &c. - 949

New South Wales.

Total population ... 350,860
Born in Germany ... 5,467

Queensland.

Total population (exclusive of Aborigines) 30,059
Born in Germany ... 2,124

Victoria.

Total population

Born in Germany
540,322
10,418

South Australia.

Total population ... 126,830
Born in Germany ... 8,863

It is stated that Germany affords 7 "per cent, of
the immigrants to this Colony.

On the other hand, it must be remembered that,

with the exception of the Fenians, who wish to

take advantage of the liberality of British laws, to

enable them to carry on filibustering expeditious

against Ireland and Canada, and to contrive Irish

treason under cover of American nationalty, there

are few British-born subjects who really want, or

who could in any way be benefited by, the privilege

of expatriation. In the voluminous correspondence

which has been consulted in compiling the accom-
panying Memorandum, there are hundreds of cases

of persons claiming British nationality and protec-

tion, but not one, with the exception of sailors

anxious to evade the press and Fenians, in which
British allegiance has been repudiated.

This is not, of course, any reason why the prin-

ciple of expatriation, if it is a good one, should not

be adopted ; but it suggests the necessity for caution

in dealing with a matter in which so many and
various interests may be involved.

Even the Fenians would derive very little benefit

from a change in the law, or from a Treaty stipu-

lating that they should be considered American
citizens, for they do now claim and receive the

protection of the American Minister. According
to Judge Fitzgerald's ruling in Nagle's case, an

overt act of treason within the realm must lie proved
before a true bill can be brought in against them
for thai offence ; and it is difficult to sec what advan-

tage an Irish American can secure for himself by
being tried before a jury composed of six Irishmen,

two Germans, three Portuguese, and an Italian.

It is to be presumed that, if Treaties could be

agreed upon which would be practicable in opera-

tion and acceptable to foreign nations, a cor-

responding alteration in the law, at all events

of this country, would have to be made : and
it must be a matter of consideration how Bach

an alteration can be carried tint, affecting as it will

do, the rights of property in the Colonies as well

as in England, and altering the whole system on
which the hitherto received doctrine of British

protection to British subjects resident abroad rests.

While it seems perfectly fair to expatriate a
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person who wilfully"severs his connexion with his

native country, care should be taken to make a dis-

tinction between persons residing temporarily

abroad for commercial purposes, and compelled by
local laws to take an oath of allegiance, in order to

carry on their trade or profession as was formerly

the case in Russia and Denmark, and persons per-

manently incorporating themselves and their in-

terests in a foreign country.

Thus it would be a hardship on British merchants

that a person who had taken out a burgher licence

to enable him to carry on a broker's agency in

Denmark, should be thereby absolutely expatriated

and disabled from inheriting real property in

England.
Nor should a British subject be expatriated for

having worn a red waistcoat at Buenos Ayres (see

Memorandum), or resided two years in Columbia.

The Merchant Shipping Act of 1854 provides

that no person who has taken an oath of allegiance

to a foreign Sovereign shall lie entitled to be regis-

tered as owner of a British merchant vessel unless

he shall have subsequently taken another oath of

allegiance to the British Crown.
The principle of expatriation here recognized,

could not be carried out without some further pro-

visions, as it will have been already seen that an

oath of allegiance is not required for naturalization

in France and other countries.

The simplest plan would be to provide that a

British subject naturalizing himself in a foreign

country should be deemed, from the time of his

being so naturalized, to be a subject or citizen of

that country. The advantage of making the Act of

Expatriation depend upon the Act of Naturalization

would be that a record of the fact would be pre-

served ; whereas if the expatriation is made to

depend also upon domicil (as in the Prussian Treaty)
the difficulties of subsequently proving such unin-

terrupted domicil would probably be almost
insuperable.

The Prussian Treaty likewise contains a provision

for repatriation by domicil. In Prussia this may
be of importance, as it would no doubt be incon-

venient to allow naturalized Prussian-Americans to

returq to Prussia and to claim continued exemption
from the military service to which all their neigh-

bours would be exposed.

The new Italian Code enables an expatriated
citizen to recover his civil rights : 1. By returning
to the realm with the special permission of the
Government. 2. By relinquishing foreign employ-
ment. 3. By declaring before the proper civil

authority of the State an intention to re-establish
his domicil within the realm, and by so oona fide
establishing it within a year. The son of an ex-
patriated Italian can also recover his nationality by
making a similar declaration on coming of age,
either before the authorities in Italy, or before any
Italian Diplomatic or Consular Agent abroad.

Having regard to the British law of alienship,
particularly as respects the right to inherit real pro-
perty, there might be great difficulty in making
similar provisions for the repatriation of British
expatriates, especially as there is no machinery in

England or the colonies for local registration for
police and conscription purposes, as in Italy, Prussia,
and France.

A careful consideration, therefore, of this intricate
subject leads to the following conclusions :

—

1. That the time has arrived when the principle
of free expatriation may be adopted, and even (in
the interests of the colonies) advocated by Great
Britain.

2. That such expatriation should depend on the
expatriate being naturalized by some legal process
in a foreign country, and not on domicil ; care being
taken that the interests of persons resident abroad
and assuming local and temporary allegiance for
mercantile purposes are not injuriously atFected.

3. That an expatriate should become from the
time of his alien naturalization absolutely an alien,

subject both as regards himself and his children
(whether minors at the time of his naturalization or
born subsequent to it) to all the disabilities of
alienship.

4. That repatriation should be effected in the
same manner as naturalization, i.e., the expatriate
having become an alien should only recover the rights
and privileges of a British subject by the same process
as aliens are admitted to them.

(Signed)

Foreign Office,

March 19, 1868.

Chas. S. A. Abbott.

PART I.

—

British and Colonial Laws.

The following is the definition of allegiance given
by Spelman :

—" Vinculum arctius inter subditum
" et Regem utrosque invicem connectens; hunc ad
" protectionem et justum regimen, illos ad tributa
" et debitam subjectionem. . . . Custu-
" mar. vet. Norman. Cap. 43. Legiantiam autem
" sive legalitatem de omnibus hominibus suis totius
•• provincisB debet [Princeps] habere : ex quo ei

" tenentur contra oraiies homines qui mori possunt
" aut vivere proprii corporis prajbere consilii et

" auxilii adjuvamentum ; et ei se in omnibus
" innocuos exhibere ; nee ei adversantiam partem
'• in aliquo confovcre. Ipse etiam eosdem tenetur
" regere, protegere ac defensare eosque secundum
" jura et consuetudines et leges patriae pertractare."

—(Spelman's Glossary " Ligantia et inde Ligiantia
" ei Allcgiantia.")

By the common law all persons above the age of

twelve years were required to take the oath of

allegiance in courts leet.

There were several statutes requiring the oath

of allegiance and supremacy to be taken under
penalties

;
justices of the peace might summon

persons above the age of eighteen years to take
these oaths. 1 Eliz. c. 1. 1 W. & M. c. 18. 1. A.
st. 1. c. 22. (Tomlins' Law Dictionary, 1835).

By the English common law, founded on the
principle of feudal ligeance and homage, none were
admissible as natural born subjects, if they were
not born in a place actually possessed at the time
of their birth, either by the king himself or by
some prince doing homage to him for it : except,
first, the children of any subjects born beyond sea,
who at the birth of those children should be in the
service of the Crown ; secondly, the sovereign's
children born during the royalty of their parents;
and thirdly, the heir of the Crown wherever
born.

" There be regularly (unless it be in special
" cases) three incidents to a subject born 1.

" That the parents be under the actual obedience
" of the King ; 2. That the place of his birth be
" within the King's dominion ; and 3. The time of
" his birth is chiefly to bo considered, for he can-
" not be a subject born of one kingdom that was
" born under the ligeance of a King of another
" kingdom, albeit afterwards one kingdom descend
" to the king of the other. 1. For the first, it is

" termed actual obedience, because the Kinw of
" England hath absolute right to other kingdoms or
" dominions, as France, Aquitain, Normandy, &c,
" yet seeing the King is not in actual possession

A 3

"Chitty's Com-
mercial Law,"
Vol, i, c. 5.

Report of the
House of Com-
mons' Select
Committee on
the Laws affect-

ing Aliens, 1843.
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" thereof, none born I here since the crown of

" England was out of actual possession thereof are

" subjects to the King of England. 2. The place

'•
is observable, but so as many times ligeance or

" obedience, without any place within the Bang's

" dominions may make a subject born ; but any

" place within
"

the King's dominions without

" obedience can never produoe a natural subject,

' and therefore, if any of the Bang's ambassadors
" in foreign nations have children there of their

•• wi\es, being English women, by the common
" laws of England they are natural-born subjects,

' and vet they are born out of the King's doini-

" nions". (Or. Car. 601, 602. March 91. Jenk.

" Cent. 3.) But if enemies should come into any
" of the King's dominions, ami surprise any castle

" or fort, and possess the same, by hostility, and
•' have issue there, that issue is no subject to

- the King, though he be bom within his domi-
" nions ; for that he was not born under the King's

" ligeance or obedience. But, 3, the time of his

" birth is of the essence of a subject born ; for he
" cannot be a subject to the King of England,

" unless at the time of his birth he was under the

" ligeance and obedience of the King."—(Lord

Coke's report of Calvin's case — State Trials,

Vol. 2. p. 639.)

In the 17th year of the reign of Edward III.

(a.d. 1343) doubts having arisen whether the

Kino's sons born without the realm could inherit

(" o-rante donte et difficultee ont este entre les

" Grantz de cest Koialme et les Communes, aussi

" bien Gentz de lei come autres ") the Archbishop

of Canterbury laid the question before the Lords.

The Lords replied unanimously that there was no

doubt that the King's sons could inherit, wherever

born, but that with regard to children of other

persons there were great difficulties in deciding the

question.

The matter was again brought jointly before the

Lords and Commons, who concurred in the opinion

previously given by the Lords, and recommended

that a law should be passed on the subject, but, as

Parliament was about to be prorogued " et ceste

" busoi"ne demand grant avisement et bone deli-

" beration coment ele so purra mieltz faire et plus

" surement," the further consideration of it was

deferred. (Rotuli Parliamentorum, Vol. II.,

p. 139.)

Owing to the Plague, legislation on this and

other subjects was deferred and uot resumed

until a.d. 1350, when the Act 25 Edward III.

stat. 2. was passed.

This Statute is intituled, " A Statute for those
AddendaM,p.98. « lhat be boru bey0nci sea) " and provided "that

" all children inheritors which from henceforth

" shall lie bom without the legiance of the King,
" whose fathers and mothers at the time of the birth

" be and shall be at the faith and legiance of the

" King of England, shall have and enjoy the same
" benefits and advantages, to have and bear the

" inheritance within the same legiance, as the

" other inheritors aforesaid in time to come ; so

" always the mothers of such children do pass the

" sea by the licence ami wills of their husbands."

Lord Bacon, in his speech as Calvin's counsel in

the case of the Postnati, thus refers to this Act :

—

" By the Statute of 25 Edward III., which, if

" you will believe Hussey. is but a declaration of

" the common law, all children born in any parte

" of the world, if they be of English parents con-

" tinuino- at that time as liege subjects to the King,

" and bavin" done no act to forfeit the benefit of

" their allegiance, are ipso facto naturalized.

" Nay if a man look tiai-owlv into the law on this

" point, he shall find a consequence that may seem
" at the first strange, but yet cannot well be
" avoided ; which is, that if divers families of

" English men and women plant themselves at

" Middleborough or at Roan, or at Lisbon, and
" have issue, and their desceudants do intermarry

' amongst themselves, without any admixture of
: ' foreign blood, such descendants are naturalized to
; ' all generations ; for every generation is still of
" liege parents, and therefore naturalized: so as
'' you may have whole tribes and lineages of
'•' English in foreign countries.

" And therefore it is utterly untrue that the.

" law of England cannot operate or confer natural-

" ization, but only within the bounds of the
•• dominion of England."—State Trial-, Vol. 2,

p. 586).

It is to be observed that Lord Bacon was speak-

ing of persons of pure English de-relit by their

fathers and mothers having done no act to foifeit

their allegiance : guch persons, he declared, were
naturalized by the statute to all generations. He
did not say that they did not also owe allegiance to,

and were entitled to protection from, the country of

their birth.

The Statute 15 Charles II., c. 15, after making
several provisions for enabling aliens to exercise

certain trades (linen spinning, net weaving, tapes-

try making), enacts that all foreigners who shall

really and bona Jtde set up and use any of the

trades and manufactures aforesaid by the space of

three years in England, Wales, or Berwick-upon-

Tweed, shall from thenceforth, on taking the usual

oaths, enjoy all privileges whatsoever as the natural-

born subjects of this kingdom.

An attempt was made by the 7th Anne, c. 5, to

naturalize all Protestants within the realm.

This Act contains the following clause : "That Addenda M, p.9S.

" the children of all natural-born subjects born out
" of the legiance of Her Majesty, her heirs and
" successors, shall be deemed, adjudged, and taken
" to be natural born subjects of this kingdom,
" to all intents, constructions, and purposes what-
" soever."

With the exception of this clause, the statute of

7 Anne, c. 5, was repealed by 10 Anne, c. 5.

4 Geo. II., c. 21, explains the above-mentioned Addenda M, p. 98.

clause by enacting that " all children born out of

" the legiance, that is, out of the domain of the
" Crown of England, or which shall hereafter be
" born out of such legiance, or whose fathers were
•• or shall be natural-born subjects of the Crown
" of England or of Great Britain at the time of

" the birth of such children respectively, shall and
" may, by virtue of the said recited clause in the

" said Act of the seventh year of the reign of

" Her said late Majesty and of this present Act,

" be adjudged and taken to be, and all such chil-

" dreu are hereby declared to be natural-born
'• subjects of the Crown of Great Britain, to all

" intents, constructions, and purposes whatsoever."

By 13 Geo. H., c. .">. foreign seamen serving for

two years during war on board English men-of-

war or merchant ships are naturalized ipso facto.

But it is provideil that such naturalization shall not

enable the party naturalized to be of the Privy

Council, or a member of either House of Parliament,

or to have any grant of lands, tenements, or here-

ditaments, from the Crown to himself, or to any
person in trust for him.

By 13 Geo. II., c. 7, all foreigners who have

resided seven years in any of His Majesty's colo-

nies in America, without having been absent

longer than two months at any one time are

naturalized on taking the oaths, making the declara-

tion, and receiving the sacrament as therein pre-

scribed ; subject, nevertheless, to the same proviso

as the last-mentioned statute.

20 Geo. II., c. 44, extended the benefits of this

Act to the Moravian Brethren and to ;dl foreign

Protestant- conscientiously scrupulous of taking an

oath.

By 22 Geo. H., c. 45, foreign Protestants are

naturalized upon serving three years on board any

ship fitted out as therein mentioned and employed

in the whale fishery ; but they lose this benefit if

they go out of the king's dominions in England.
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Stock's Evi-
dence, Aliens

Committee, 1843.

Ireland, or the American plantations, for more than

twelve mouths at a time.

The statute of 13 Geo. ILT., c. 21, enacts that

all persons whose fathers by the statute of 4
Geo. II., c. 21, are entitled to the rights of natural

born subjects shall be adjudged natural-born sub-

jects also ; thus the provisions which by the Act
4 Geo. II. extended only to the children of natural

born subjects are by this Act extended to the

grandchildren also.

It will be seen therefore that Lord Bacon's doc-

trine as to the transmission of British nationality

was not undisputed, as the statutes of Anue aud
George II. having naturalized the children of

British subjects, another statute was considered

requisite to naturalize the grandchildren.

Inconvenience having been experienced from
persons becoming naturalized merely to enable

them to claim the privileges of British subjects

under treaties with foreign powers, without any
intention of taking up their residence in Great
Britain, an Act was passed (14 Geo. III., c. 84)
declaring that no bill of naturalization should be
received which did not contain a proviso that the

person so naturalized should not be entitled to any
such privileges or immunities unless he had resided

within British territory for seven years subsequent

to the passing of the Act without having been
absent for longer than two months.

The 26 Geo. III., and 28 Geo. III. provide that

every foreigner who has established himself and
his family in Great Britain, and carried on the

southern whale fishery, and imported the produce
thereof for the space of five years successively shall

be entitled to all the privileges of a natural-born

subject.

2 Geo. III., c. 25, naturalized foreign Protestants

serving two years in the Royal American Regi-
ment or as engineers in America.

The persons naturalized by these statutes were
not placed on the same footing with English sub-

jects to all intents ami purposes. They were all,

by the statutes that conferred the privilege, as well

by the Statute of 12 and 13 Wm. III., c. 2,

prohibited from being members of the Privy
Council or of either House of Parliament, and
from enjoying any office or place civil or military,

or any grant from the king of lands within the

Kingdom of Great Britain and Ireland.

In general, therefore, a person naturalized was
not even eligible to the office of constable.

These stringent restrictions were owing to the
jealousy of foreigners, arising from the prejudices

of the English against the Dutch favourites of

William III. and the Hanoverian courtiers of the
two first Georges.

Irish Statutes.

The Irish common law with regard to aliens was
the same as the English, but, from motives of
policy and a desire to encourage Irish manufactures
the legislation (for before the Union the Irish Par-
liament had the power of conferring rights of
naturalization) was much more liberal.

The first Irish Parliament, held in the reign of

Charles H. (14 & 15 Car. II., c. 13.) passed an Act
reciting the advantages which would be derived
from the resort of foreign traders, artificers, and
seamen, and providing that any aliens who should
transport their stocks and families with intent to

reside therein should be admitted to the privileges

of a natural-born subject on taking the oaths of
allegiance and supremacy before the Lord Chan-
cellor or Judges on circuit, and further that any
such person should be admitted a freeman of any
town, corporate, or borough on taking those oaths

and tendering a fine of 20*. to the magistrates of
such town or borough.

The operation of this Act was limited to seven
years from the end of Parliament then sitting, and
it was continued by the 2d of Anne, c. 14, for five

yews on the express ground that it had been
proved to be highly beneficial.

It was made perpetual by the 4th Geo. I., c. 9,

containing a similar preamble.

The 19th & 20th Geo. III., c. 29, extended the
benefits of the previous Acts to persons of all

religious persuasions ; the oaths to be taken being
the oath of allegiance and abjuration, with the
usual clause that the Pope has no temporal power
in this country.

This Act, however, contains a new restrictive

clause :
" That no person naturalized by this Act

'• shall be enabled to served in Parliament, nor to
" be of the Privy Council, nor to hold any office of
" trust, civil or military "

The 23d & 24th Geo. ILL, c. 38, enacted that

any aliens of any sect, religion, or persuasion
(except Jews), who should at any time come to

Ireland with intent to settle and reside there should,
from and after taking the oath (or affirmation) spe-

cified, be deemed and adjudged a liege, free, and
natural subject, as fully and effectually as if born
within the kingdom.
The 2d section of this Act provided " That no

" person naturalized under this Act should have
" power to be or be entitled to serve in Parliament,
" nor be of His Majesty's Privy Council, nor be a
" Peer of the realm, nor should be entitled to hold
" any office of trust or profit, civil or military,
" unless he should have resided in the kingdom
" three years, at one or different periods from the
" day of passing the Act."

The 36th Geo. IH., c. 48, added a fresh pro-
vision that no person should have the benefit of
that Act or of the previous Acts who should not
have previously obtained a licence from the Lord
Lieutenant of his being a fit and proper person to

be naturalized, which licence shall be produced to

the magistrate administering the oath and subse-

quently filed with the magistrate's certificate in the

Court of Chancery.

Mr. Serjeant Stock gave it as his opinion, at the

Aliens Committee in 1843, that that Act was still

in force, and that " a residence of three years in

" Ireland and a licence from the Lord Lieutenant
" would qualify ;my person taking the oaths as a
" British subject in the fullest sense of the word,
" to be admitted to all the privileges belonging to

" a British-born subject."

Naturalization by Special Act of Parliament.

Besides the persons naturalized by the above-

mentioned English and Irish Statutes, any person

could be naturalized by Act of Parliament passed

in his favour.

1st Geo. I. c. 4, provided that no bill of natu-

ralization should be received without a clause dis-

abling the alien applying for it from being a
member of the Privy Council or of Parliament, or
holding a public office, or receiving grant of crown
lands, as specified by the 12th & 13th William III.

c. 2.

To these disabilities was added the restriction

contained in 14th Geo. III. c. 84, (vide a?ite
t )

requiring seven years residence to entitle the natu-

ralized alien to the privileges of British Commercial
Treaties, &c.

An order of the House of Lords of 1807 required

a certificate from the Home Secretary respecting

the applicant's conduct.

This certificate was always granted on the recom-

mendation of any person known to the Secretary of

State.

The bill then passed as a matter of course on the

applicants taking the usual oaths of allegiance and
supremacy if Protestants, and, if Roman Catholics,

the oaths settled by the Act for the removal of

Catholic Disabilities. Before the passing of that

Act it appears that it was not customary for Roman
Catholics to be naturalized.

A 4
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The only practical benefits to be formerly derived

from a Naturalization Act were the rights of in-

heriting and holding real property and voting at

elections.

Denization.

State Trials,
" A denizen," said Lord Bacon in his speech as

vol. ii. p. 807, counsel in Calvin's case, " is one that is but sub-

ditus insitivus or adoptivus, a subject engrafted or

adopted, and is never by birth, but only by the

King's charter, and by no other mean, come he

never so young into the realm, or stay he never so

long. Mansion or habitation will not indenize

him ; no, nor swearing obedience to the King in a

leet, which doth in law the subject ; but only, as I

said, by the King's grace and gift. To this person

the law giveth an ability and capacity abridged not

in matter but in lime. And as there was a time

when he was not subject, so the law doth not ac-

knowledge him before that time. For if he pur-

chase freehold after his denization, he may take it

;

but if he have purchased any before, he shall not

hold it : so if he have children after, they shall

inherit it ; but if he have any before, they shall not

inherit."

A denizen therefore was a person on whom
the King by his own authority was empowered

to bestow certain of the privileges of a British

subject.

The status of denization has been recognized by

English Statute Law from a very early period. By
22 Henry VIII. c. 8, and some other Acts of that

reign, denizens were subjected to certain pecuniary

burdens and to the alien duty ; and 32 Henry VIII.

e. 16, enacts that all aliens made denizens shall be

obedient to the laws of the realm, and that a proviso

to that effect should be inserted in their letters of

denization.

12 & 13 Wm. III. c. 2, subjects them to the

usual disabilities of naturalized aliens.

In modern times it became the practice for the

Home Secretary to issue letters patent under the

Great Seal, conferring the privileges of denization

on aliens who petitioned the Crown for them,

through him.

The expense of the fees was about 120/., and to

save expense several names used to be inserted in

the same letters patent.

The process of denization was the same in Ireland

as in England.

Bee Mr. Mallet's It is not very clear what was the exact difference

Bvide .Aliens between the privileges conferred by Letters of
Committee. . ,

l
. °,. , T .. . •*

Denization and Acts of .Naturalization.

The principal differences seem to have been that

denization did not confer the privileges of foreign

factories, the sons of denizens born before denization

Chitty*s " Com- could not inherit real property; and it had been
mercial Law," held that denizens themselves were incapable of
ol.i. c. .p. j.

jnneritjiig lands, as that privilege could only be

conferred by Parliament.

On the other hand, the alien could be made a

denizen without being called upon to take any

oaths.

A Naturalization Act cost the petitioner about

100/. in fees ; and both systems were condemned as

costly and cumbersome by the Committee appointed

to consider the state of the Law relating to Aliens,

in 1*43.

The result of their recommendations was that an

Act was passed considerably modifying the laws

affecting aliens, ami affording greater facilities for

their naturalization.

1'rcsent Law.

This Act (7 A- S Vict. c. 66, August 6, 1344),

is at present in force, and is as follows :—
Addenda I, p. S3. Clause 1, repeals certain former Acts.

2. Repeals the disabling provision of 1 George I.

c. 4., as lo aliens naturalized under Act of Parlia-

ment, being Members of Parliament or of the Privy

Council, or receiving grant of Crown lands.

3. Every person bora of a British mother is

rendered capable of inheriting or holding real or

personal estate.

4. Alien friends may hold every species of

personal property except chattels real.

5. Alien friends may hold lands, houses, &c, for

twenty-one years with the same rights, &c., as a

British subject, except the right of voting at

Elections.

6. Persons naturalized under the Act to have all

the privileges of British subjects with the exception

of becoming a member of the Privy Council, or of

either House of Parliament, and subject to such

further restrictions as may be imposed by the

Certificate of Naturalization.

7. Authorizes an alien to present a Memorial to

one of Her Majesty's Principal Secretaries of State,

stating the grounds on which he wishes to be
naturalized.

8. The Secretary of State to inquire into the

circumstances of each case, and, if he thinks fit, to

issue a Certificate granting the Memorialist the rights

and privileges of a British subject, except those

mentioned in clause 6, and with any further dis-

abilities he may consider it necessary to impose,

subject to his taking an oath as prescribed.

9. Certificate to be enrolled in Court of

Chancery.

10. Prescribes the oath to be taken as follows :

—

" I, A.B., do sincerely promise and swear that

I will be faithful and bear true allegiance to Her
Majesty Queen Victoria, and will defend her to the

utmost of my power against all conspiracies and
attempts whatsoever which may be made against

her person, crown or dignity ; and I will do my
utmost endeavour to disclose and make known to

Her Majesty, her heirs and successors, all treasons

and traitorous conspiracies which may be formed
against her or them ; and I do faithfully promise to

maintain, support, and defend to the utmost of my
power, the succession of the Crown, which succes-

sion, by an Act intituled ' An Act for the further
' Limitation of the Crown, and better securing the
' Rights and Liberties of the Subject,' is. and stands

limited to the Princess Sophia, Eleetress of Hanover,
and the heirs of her body, being Protestants, hereby

utterly renouncing and abjuring an}' obedience or

allegiance unto any other person claiming or pre-

tending a right to the Crown of this realm.
" So help me God."

This oath to be taken before one of the Judges
or a Master in Chancery.

11. The Secretary of State to make such regu-

lations for obtaining certificates as he considers

proper.

12. Fees to be fixed by the Treasury.

13. Persons naturalized before this Act, and who
shall have resided five years successively in England,

to be entitled to its privileges.

14. 15, Save existing rights.

16. Women married to natural-born subjects to

be deemed naturalized.

The passing of this Act put a stop to the practice

of granting Letters of Denization or special Acts of

Parliament save in exceptional cases.

It appears from inquiry at the Home Oilier that

Letters of Denization are still applied for in some
instances. A ease occurred recently in which let-

ters of denization were made use of to enable an

alien to be trustee for freehold land, &c, occupied
by a Dutch chapel, without being naturalized.

The Act of 1844, having repealed the provision Nationality Sta-

of 1st Geo. I. c. 4, special Acts have been on one tist.v-.Appeudix,

or two occasions since passed (as the Act of 1867,
in the case of Henri Louis Bischoffsheim), to confer

on the alien " all the rights, privileges, am! capaci-

ties whatsoever'' of a natural-born subject of the

Queen, including, of course, the right to sit in Par-

liament.
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Addenda K.
p. 9ii.

Circular, Jan, 8,

1S51.

Home Office,

Julvl.'l, 1868.

To ditto, July 1,

1858.
Home Office,

August 23, 1888.

But unless an alien has some particular reason,

such as the disposal of real property, or desires to

sit in Parliament, he does not go to the expense of

procuring a Naturalization Act or Letter of Deniza-

tion, but contents himself with the certificate under

the Act of 1844, which is given gratuitously by the

Home Office, and the whole expense for which, in-

cluding enrolment and taking the oath, is only

17s. 6d.

It must be remembered that under 13 Geo. III.,

c. 21, the grandchildren of British subjects are

British subjects ; no naturalization is therefore

required in the case of persons born abroad who
are descended in the third generation from British

subjects.

Such a case occurred recently when Mr. Bernhard
Samuelson was returned for Banbury in 1859 and

1865. Mr. Samuelson was born in Hamburgh, and
maintained his right to sit in Parliament in virtue

of his grandfather having been born in the City of

London.
The intention of the legislation for granting

naturalization to aliens in Great Britain has always

been to confer upon those who are bona Jide resi-

dent in this country such rights and privileges

(with certain exceptions) as they would otherwise

he debarred by their alienship from enjoying ; but

it was never meant to encourage aliens to become
naturalized with a view to their being able to claim

British protection in foreign countries, and certainly

not to entitle them to such protection as against the

sovereign of their native land, which would be

entirely contrary to the spirit of the English law.

The oath which they are called upon to take,

is accordingly one of allegiance to the Sovereign

within this realm, and not of renunciation of alle-

giance (as in the American law) to their native

sovereign.

By the 6th clause of the Act of 1844, the

Secretary of State is empowered to make such

exceptions as he may think fit in the Certificate

It seems that at first the certificates were granted

unconditionally, but much inconvenience being ex-

perienced from persons applying for naturalization

in order to secure British protection abroad for

political and other purposes, in 1850 a clause was
inserted in the certificates of naturalization ex-

cepting " any rights and capacities of a natural-
" born British subject, out of and beyond the do-
" minions of the British Crown and the limits

" thereof."

This exception was enforced from the 24th of

August 1850, to the 12th of March 1854, when it

was modified by the addition of the words " other
" than such as may be conferred* upon him by the
" grant of a passport from the Secretary of State
" to enable him to travel in foreign parts."

In July 1858, the Home Office proposed to place

a further restriction on the issue of certificates of

naturalization, by limiting the grant of such certi-

ficates to bondJide residents in the United Kingdom.
This was done by adding to the clause previously

quoted the following stipulation:— " Provided
" always, and I do hereby declare, that all the be-
" fore-mentioned rights and capacities of a natural-
" born British subject are granted to the aforesaid

"... upon the condition that he shall continue
" to reside permanently within the United Kingdom,
" and that if at any time hereafter he shall volun-
" tarily be absent from the United Kingdom for a
" period of six months at any one time without
" licence in writing under the hand of one of Her
" Majesty's Principal Secretaries of States, he shall

" be deemed to have ceased to reside permanently
" within the United Kingdom, and then and in
" such case this certificate and all the rights and
" capacities thereby granted shall absolutely cease
" and determine."

In accordance with this condition, naturalized

British subjects whose certificates date from 1858
are only entitled to passports "good for six months."

22112.

It has been ruled by the Home Office that the

Act of 1844 does not empower the Home Secretary

to grant a certificate of naturalization to an alien

about to proceed to India, as such certificates can

only be granted to aliens "residing in any part of
" Great Britain and Ireland, or who shall ' come to

" ' reside in ' any part of Great Britain or Ireland
" with intent to settle therein."

It has also been decided by the Foreign Office,

on the advice of the law officers, that an alien

could not be naturalized under the Act in order to

become British Consul exercising consular juris-

diction in Japan, as he could not under such cir-

cumstances make the requisite declaration of an
intent " to settle " in the United Kingdom.

In 1845 Mr. David Diaz Santillana, interpreter

to the British Consulate General at Tunis, applied

for a certificate of naturalization. Mr. Santillana

was the son of Mr. M. Santillana of Leghorn, and
was born at Tunis in 1780. The family moved to

France, where Mr. M. Santillana died. Mr. San-
tillana returned to Tunis in 1800, and was appointed
to the post of Consular interpreter. His ease was
strongly recommended by Sir T. Bead, but the

Home Office could not grant a certificate as he was
not resident in England. In 1849, in consideration

of his long services as interpreter, he was placed
on the list of British protected subjects.

Mr. Santillana was succeeded as interpreter in

1851 by his son, Mr. Moses Santillana, likewise
horn in Tunis, who, being in England in 1857,
applied to Lord Clarendon to recommend him to
the Home Office for naturalization. The Home
Office gave the usual answer that as ho held an
appointment abroad he could not be supposed to
" intend to reside " in England as required by the
Act, but suggested that letters of denization might
be granted to him at a cost of about 80/. Lord
Clarendon having forwarded to the Home Office a
despatch from the Consul-General in support of
Mr. Santillana's application, the letters of deni-
zation were issued to him under the Great Seal,

By the Act 21 & 22 Vict, c. 106. employment in

the civil service of India is limited to "natural-
born British subjects." As certificates cannot be
granted under the Act of 1844 to aliens about to

proceed to India, it would seem that a certificate

could not be granted to an alien to enable him to

compete at an examination for the Indian Civil

Service.

The rule excluding aliens from that service has
given rise on various occasions to questions whether
the naturalization of an alien father naturalized a
minor son born abroad, and the opinion of the law
officers was taken in the case of Mr. J. E. Ryssel
in 1860.

Mr. Ryssell was informed by the Home Office

(August 25th, 1860) that the Attorney and Solicitor

General had been consulted

—

" 1. Whether the children of an alien to whom a
certificate of naturaliz'.tion has been granted, under
the Act 7 & 8 Vict. e. 66. born out of the Queen's
dominions before the granting of the certificate, and
under 21 years of age at the time it bears date, are
entitled to the rights and capacities of a naturalized
born British subject, either without the exceptions
set forth in the above-named statute and in the
certificate of naturalization or with them.

"2. What is the condition of a child bom out
of Her Majesty's dominions after its father has
obtained a certificate of naturalization under flic

above-mentioned Act ? If a British subject, is it to

all intents and pgrposes, or do the exceptions con-

tained in the Act of Parliament and certificate still

adhere to it," and that the Attorney and Solicitor

General had reported

—

" 1. That by the Act 7 & 8 Vict. c. 66. s. 6. it

is enacted that on obtaining the certificate and
taking the oath prescribed accordingly, an alien

residing, &c. in Great Britain shall enjoy all the

£

Sir Moses
Movttefiore,
August 28, 1845.

Home Office,

October 6, 1815.

Mr. Moses
Santillana,

January 15, 1857,

Home Office,

January 27, 1857.

To Homo Office,

February 17, 1857.

Home Office to
Mr.M. H.
Picciolto, Feb-
ruary 15. 1853.

Home Office bo
India Office,

April 21, 1856.
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rights and capacities which a natural-born sub-

ject of the Inited Kingdom can enjoy and trans-

mit—words which are prospective only, and may
give to the children of the alien born in the

United Kingdom the status of natural-born British

subjects, but there is nothing in the statute or in

the law which can alter or affect the status of

the children of an alien born out of the Queen's

dominions and before the naturalization of the

parent. Such children, although infants at the

date of the naturalization, are still aliens, and must

obtain certificates of naturalization to entitle them

to the rights and capacities of natural-born British

subjects.

" 2. That by the terms of the certificate of

naturalization, a naturalized alien does not carry

with him into foreign countries the rights and

capacities of a natural-born British subject (ex-

cept the benefit of a British passport), and conse-

quently the child of such naturalized alien born in

a foreign country, the parent being abroad, would

not answer the description of the child of a natural-

born British subject; such child, therefore, is, in

the opinion of the Attorney and Solicitor General,

an alien, and not a natural-born British subject."

Colonial Naturalization.

Addenda I. Doubts having arisen whether the Act 7 & 8 Vict.

P- 93 -

c. 66, of 1 844, extended to the colonies, an Act

was passed in 1847 (10 & 11 Vict. c. 83) declar-

ing that it did not extend to the colonies, and that

all laws, statutes, or ordinances duly passed or to

be passed within Her Majesty's colonies or pos-

sessions abroad conferring the privileges of natu-

ralization within the limits of such colonies were

valid, subject to the usual confirmation by the

Crown.
It may be interesting to notice the naturalization

Acts at present in force in the principal colonies.

Antigua, Grenada, St. Vincent.

Colonization In Antigua (Act No. 739, October 1861), Gre-

isSishedbV nada (Act No. 230, 1858) and St. Vincent (Act
tiic Kmipi-ation of October 1857, sect 17), alien immigrants of

African descent arriving from the United States or

from the British North American Colonies who
may have entered or may enter into a written con-

tract of service for not less than a year, shall after

three years' residence enjoy all the privileges of a

natural-born subject upon taking the oath of alle-

giance before the Governor, in the presence of the

Secretary to the Government. This officer is to

keep a register of the names, &c. of such natu-

ralized immigrants, and the register or an official

extract is, upon proof of the identity of the immi-

grant, to be evidence of his rights.

Bermuda.

In this colony the rights of aliens and the steps colonization

Commissioners.

Ditto.

Circular, No. 27.

1868 published by
the Emigration
Commissioners.

Ditto.

Bahamas.

By the Colonial Act, No. 1 1 Vict. cap. 4, passed

22nd March 1848, aliens become naturalized upon
taking the oath of allegiance and obtaining a cer-

tificate from the Governor in Council under the

great seal of the colony that the oath has been

taken. The certificate is obtainable on presen-

tation to the Governor in Council of a memorial

.setting forth full particulars respecting the memo-
rialist and the grounds on which the privileges of

naturalization are sought, and when obtained the

certificate must be recorded in the office of the

public secretary and registrar of records. The fees

are to be regulated by the Governor in Council and

to be paid into the public treasury.

Barbados, St. Vincent, St. Lticia, Grenada.

In Barbados, St. Vincent, St. Lucia, Grenada.

and generally in the minor West Indian Colonies

there is no general naturalization law, but special

Acts are reouired on each occasion.

to be taken for obtaining naturalization are pre-

scribed by a Colonial Act, No. 11 of 1857. They
are similar in their main features to those in force

in New South Wales.

The time, however, within which the oath is to

be taken is extended to three calendar months from
the date of the certificate of naturalization. The
oath is to be taken before the Governor, and a

memorandum of the fact endorsed on the certificate,

which document is to be registered in the Colonial

Secretary's office, and then enrolled in the Court of

the Chancery.

British Columbia.

In this colony the privileges of aliens are at Ditto,

present regulated by a proclamation, dated 14th

May 1859, and issued by the Governor, under the

authority of the Imperial Act, 21 & 22 Vict,

cap. 99, and of his commission. By this procla-

mation aliens have the same capacity to hold and
transmit landed and real estate of every description

as natural-born British subjects, and after a resi-

dence of three years may demand naturalization on Parliamentary

producing a declaration of residence and character coPuSa^arta!
from some British subject, on making himself a i860,

declaration of residence, and on taking the oath of

allegiance. The latter declaration must be made
and oath taken before a justice of the peace, who is

to declare that he knows no reason why the appli-

cant should not be naturalized. These conditions

being fulfilled the Court of British Columbia is to

record the proceedings, and the alien is then to be

deemed a British subject for all purposes whatsoever

while within the Colony. The cost of this process

is 18*. Aliens, wives of British subjects, are to be

deemed to be naturalized.

The naturalization may be annulled (in addition

to the penalties for perjury) if any party to either

of the above declarations is convicted of perjury

therein.

British Guiana.

In this colony there is no General Act for Natu- Colonization

ralization. A special ordinance is therefore passed

on each occasion, authorizing the Governor to issue

letters patent, granting to the alien the rights and

capacities of naturalization.

The letters patent must be recorded in the

Registrar's Office of the counties of Demerara and

Essequibo, and within 10 days from their date the

alien must take and subscribe the oath of allegiance

before a Judge of the Supreme Court, and a certifi-

cate thereof is issued by the Registrar of the Court,

whose certificate is to be received as sufficient

evidence of the fact.

These ordinances are reserved for Her Majesty's

pleasure, and do not take effect until the same has

been notified in the official gazette of the colony.

Canada.

Naturalization Act, 22 Vict.c. 8, 1859.

Section 1. " Eveiy alien residing in any part of Consolidated

" this province before or since 18th January 1849, Canada, page

" with intent to settle therein, and who, after a 154-

" continued residence of three years or upwards,
" has taken the oaths or affirmations of residence

" and allegiance, shall thenceforth enjoy and
" transmit all the rights and capacities which a

" natural-bom subject of Her Majesty can enjoy
" and transmit."

Oath op Residence.

Section 2. " I, A.B., do swear that I have resided

" three years in this province with intent to settle

" therein without having been, during that time, a
" stated resident in 'any foreign couutiy. So help

" me God."
The oath of allegiance is the same as in the Eng-

lish Act of 1844.
"
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These oaths are to be taken before the Justices

of the Peace at Quarter Sessions, or before the

Recorder, and a certificate is to be at the same time

produced, signed, if practicable, by a magistrate,

testifying to the truth of the statement as to resi-

dence.

Thereupon the Clerk of the Court is to issue a

certificate stating that "under and by virtue of

" the said Act, the said A.B. hath obtained all the

" rights and capacities of a natural-born British

" subject within this province."

Section 7. Any woman married to a natural-bora

British subject or person naturalized under the

authority of this Act to be deemed naturalized,

and have all the rights and privileges of a British

subject.*

Section 10. The rights to be enjoyed under this

Act to be subject to the conditions and limited to

the province, as provided by the Act of the Imperial

Parliament.

There are no disabling clauses.

Cape of Good Hope.

By a proclamation issued on the 2nd day of May
1817, by the then Governor-General, Lord Charles

Henry Somerset, deeds of burghership, subject to

the approbation of the Crown, can be granted to

all foreigners and aliens of good character and

conduct applying for the same, provided they

shall have resided for the last five successive years

within the settlement, and upon their taking the

usual oaths of allegiance, and paying the usual fees

for the deed of burghership iu addition to a stamp

of 18^. 15*.

By an Act, No. 8 of 1856, all former laws, cus-

toms, or usages inconsistent with the Act are re-

pealed, and from its promulgation (4th June 1856)
aliens may purchase, acquire, and own fixed pro-

perty in the colony, in like manner as natural-born

subjects. But beyond this nothing in the Act is to

lie taken as naturalizing any aliens or bestowing
upon them any of the privileges conferred by deeds
of burghership.

By an Act, No. 37 of 1861, the Governor is

empowered to grant letters of naturalization to any
alien of full age and good character, and able to

read and understand some European language, and
to write his name

;
provided he has been resident

in the colony five years, or is married to a natural-

born British subject, or possesses unencumbered
landed property in the colony of not less value
than 300/.

This Act also provides that naturalization else-

where within British dominion shall hold good at

the Cape.

The fee for these letters of naturalization is fixed

at 20/.

Honduras.

The Naturalization Act for this Colony, 18 Vict.

cap. 18., was proclaimed 19 July 1855. It is

similar to the New South Wales Act. By the

23rd section, Immigration Act, 24 Vict. cap. 5.,

passed in 1861, every immigrant born out of the

British dominions who shall have obtained or be-

come entitled to a certificate of industrial residence,

shall immediately thereafter become entitled to all

such privileges as are conferred by the Act 18 Vict,

cap. 18. on naturalized aliens, except the capability
to become a member of assembly, which privilege,

however, may be allowed by the Superintendent.

Hong Kong.

By the Colonial Ordinance, No. 2. of 1853,
passed on the 17th November of that year, aliens,

though not naturalized, may acquire and dispose
of real estate within the colony as effectually as
natural-born subjects. The Ordinance confers no
other rights on aliens.

* This clause, which is the same as the 16th section of
the English Act, is repeated in all the Colonial Acts.

Jamaica.

The Governor may by instrumen under the Digest of Laws
broad seal, make any alien or foreigner coming to ?,

f '"2,ica"
' y

ixi i i , • ,i i i i r.
°, the Attorn, v-

settle and plant m the island, having first taken General of

the oath of allegiance, to be completely naturalized, i8b
™

i

a

p.

a

5

Ed "

and the persons named to enjoy the same immunities
and rights to the laws of this island as natural-bom
subjects.

The statute 13 Geo. II. c. 7, naturalizing foreign

Protestants and others settling in the colonies to

be in full force and operation.

The alien disabled from being a member of the
council or assembly.

The provisions, &c, as to the rights of aliens

enacted by the English Act of 1844 made appli-

cable to Jamaica by 14 Vict. c. 40., 1851.

By another Act, 22 Vict. cap. 1. (Nov. 1858), Colonization

every "immigrant" born out of the British domi-
Clrcular> 1868 -

nions, who may obtain or become entitled to a
" certificate of industrial residence " under the Act,
thereby becomes entitled to all the privileges of a
natural-born subject within the island. An immi-
grant is defined to be any person introduced at the

public expense from certain specified places.

Natal.

Under the Law No. 1, of 1860, the Lieutenant- Ditto.

Governor is authorized and empowered to grant,

under the public seal of the colony, letters of
naturalization to any alien who shall have attained

the full age of 21 years, and who shall be able to

read and understand one or more of the languages
of Europe, and to write his name, and shall have
presented to the said Governor a memorial praying
to be naturalized ; and every such alien, prior to

obtaining such letters of naturalization, shall pay
into the treasury of the colony a sum of five pounds
sterling.

No alien shall (except as in the next succeeding

section is excepted) be capable of receiving letters

of naturalization unless he shall have been a resident

within the colony during the five years immediately
preceding the presentation of his memorial praying
to be naturalized.

Any alien who shall be married to a natural-born

subject of Her Majesty the Queen, or who, being
married to an alien, shall have had by his said wife,

during their marriage and residence within the

colony, not less than three children, and any alien

who shall be the owner of landed property within

the colony, and registered in his name, of not less

a value than 300/., over and above all special con-

ventional mortgages affecting the same, shall be
capable of obtaining letters of naturalization,

although he shall not have resided in the colony
for five years.

No letters of naturalization shall be granted to

any alien who is an uncertificated insolvent, or of

unsound mind, or has been convicted and sentenced
for treason, murder, rape, theft, fraud, perjury,

forgery, or any other infamous crime.

When such letters of naturalization shall have
been obtained by any alien he shall be bound to take

the oath of allegiance to Her Majesty the Queen.
Any alien woman already married or who shall

be hereafter married to a natural-born subject or

person naturalized under this or any other law,

shall be deemed and taken to be herself naturalized.

All minor children, alien born, of any alien parent,

who shall himself or herself be naturalized under

this or any other law, and which children shall be

within the colony at the time of the naturalization

of their parent, shall be themselves naturalized ipso

facto by such naturalization.

New Brunsivich.

The Colonial Act, 24 Vict. c. 24., April 1861, Ditto,

required one year's residence and an oath of alle- Do
6
™'j™n Act -

giance. By the Dominion Consolidation Act, how-
ever, (cap. 66., 1868,) the process of naturalization

in New Brunswick has been assimilated to that

previously in force iu Canada. (See Canada.)

B 2
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Newfoundland.

Oflonfoation By a Colonial Act, 19 Vict. cap. 20., passed on
Circularises. tnc 12th May 1856, the Governor may, by letters

patent under the great seal of the colony, natura-

lize any alien resident therein.

Within 10 days thereafter the alien must lake

and subscribe in duplicate, before a judge of the

Supreme Court, the oath of allegiance, one copy of

which is to be filed in the registry of the court, and

the other in the office of the Government secretary.

The alien is then entitled to all the privileges,

and subject to all the liabilities of a natural-born

subject.

The judge shall, if required, certify on the letters

of naturalization that the oath has been taken,

which certificate shall be evidence of its contents.

New South Wales.

11 Vict. No. 39, 1848.

Oallagham's The same as the English Act of 1844, mutatis
Statutes of New mutandis
South Wales, mmanais.
vol. ii.p. 1830. The Governor to grant the certificates.

Section 4 disables from being a member of the

Executive or Legislative Councils.

The rights and capacities conferred by the cer-

tificate limited to " within the said colony."

Naturalized aliens who shall have resided in the

colony for three years, being otherwise qualified,

are entitled to vote at elections, and, after five years

residence, to be elected members of the Assembly.

Colonization
Circular, 1868.

Neio Zealand.

The Colonial Act (30 Vict. No. 17, 1866) is the

same as the English Act mutatis mutandis, with

the following additional provisions.

Persons resident in the colony who have been

naturalized in the United Kingdom, or in any

British colony on the continents of Australia (in-

cluding Tasmania), Africa, or America, may if the

Governor thinks fit, be naturalized in New Zealand

on exhibiting the certificate of naturalization and

stating in their memorials that such certificate has

been obtained without fraud or intentional false

statement, and that the signature and seal, if any,

thereto are genuine.

The Colonial Secretary is to enrol all letters of

naturalization aud a certified copy of every such

certificate, and shall be entitled to a fee of 1/. from

every person to whom the letters are granted, and

shall cause indices to be made to such letters and

certificates which shall be open for inspection or

copying on payment of a fee of Is. for each

inspection.

The penalty for false statements in the memorial
is the avoidance of the letters of naturalization

(except against bond fide purchasers for valuable

consideration) in addition to the penalties of per-

jury. All pre-existing rights are saved, whether of

aliens or natural-born subjects.

Nova Scotia.

Revised Statutes After one year's residence, and on taking the
of Nova Scotia ontli of allegiance, the alien was entitled to all the
"nil 661*169 1'. lijo •

rights aud privileges of a British subject within

the province, under the Colonial Act of 1858,

(Title 8, c. 43).

By the Dominion Act, however, (c. 66, 1868,)

the Canadian naturalization law was extended to

Nova Scotia. (Sec Canada.)

Prince EdwanTs Island.

Naturalization Law, April 17, 1862.

Laws or Prince After seven year's residence, and on taking the

v
5
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n<1,
following oath, the alien is entitled to "all the
" privileges of a natural-born subject of Her
" Majesty " :

—

Oath.
" I, A.B., of do swear that I

" have resided seven years in this island, without
" having during that time been a stated resident in

" any foreign country, and that I will be faithful

" and bear true allegiance to the Sovereign of
" Great Britain and Ireland, and of this island as

" dependent thereon. So help me God."
It is somewhat remarkable that the period of

seven years, required by the Act of Geo. 2.,

and which the Americans complained against as

excessive in the Declaration of Independence,

should be purposely retained to this day in Prince

Edward's Island.

Queensland.

A Colonial Act passed in 1867 contains the Queensiau.i \.i,

i j.1. t* t i_ t j -«i j ^ 31 Vict. Deccm-
same clauses as the English Act with regard to i>er28, 1867.

the possession of leasehold property by aliens and

the rights of aliens descended from British mothers,

with the following additional provisions :

—

1. Any alien, native of a friendly European or

North American state can become naturalized on
taking an oath of allegiance.

2. No Asiatic or African alien to be naturalized

unless he has resided in the colonies for three

years, and is married, and his wife resident in the

colonies at the time of his naturalization.

Asiatic and African aliens only to be naturalized

on obtaining a certificate from the Governor, sub-

ject to such reservations as he may think fit to

insert in such certificate.

Such aliens disqualified from being members of

the Executive or Legislative Council or Legislative

Assemby.

Oath of Allegiance.

" I, A. B., do sincerely promise and swear that

" I will be faithful and bear true allegiance to Her
" Majesty Queen Victoria as lawful Sovereign of
" the United Kingdom of Great Britain and Ire-
" land and of the colony of Queensland, dependent
" and belonging to the said United Kingdom, and
" that I will defeud Her to the utmost of my power
" against all traitorous conspiracies and attempts
" whatsoever, which shall be made against Her
" person, crown, and dignity ; and that I will do
" my utmost endeavour to make known to Her
" Majesty, Her heirs and successors, all treasons
" and traitorous conspiracies and attempts which I

" shall know to be against Her or any of them. So
" help me God."
The fees under this Act are remarkably small,

viz. : oath, 1*. ; filing record, Is. ; certificate,

2s. 6d. ; so that any white alien can be naturalized

for 4.?. 6r/.

St. Kitts and Anguila.

By a Local Act, No. 127, passed on 3d February colonization

1857, all domiciled or resident liberated Africans Circular, 1868.

are to be deemed to be natural-born subjects, and
capable of holding and conveying real and personal

estate. The children, wherever born, of a mother
a natural-born subject are made capable of taking

real or personal estate by purchase or descent ; and

wives of natural-born or naturalized subjects are to

be deemed to be naturalized.

Aliens, subjects of a friendly state, may acquire

and hold either real or personal estate as effectually

as natural-born subjects, but they are not thereby

made capable of becoming members of the Council

or of the Assembly, nor of voting at the election of

members of the Assembly.

Sierra Leone.

By the Imperial Act 16 & 17 Vict. rap. S6. (20 Ditto

Aug. 1853), liberated Africans domiciled or resi-

dent in Sierra Leone are to be deemed within (lie

colony to be natural-born subjects as from the date

of their arrival, and to be capable of holding and
transmitting any estate, real or personal, within the

colony. Power is given to the local legislature to

alter or repeal any of the provisions of the Act so

far as they relate to the right to real property.
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Liberated Africans are also to be considered as

British subjects for the purposes of treaties with

native chiefs.

South Australia.

By the Colonial Amending and Consolidating

Act, No. 5 of 1864, every person born of a mother

who is a natural-born or naturalized subject is

capable of holding real or personal estate.

Friendly aliens may hold every description of

property whether real or personal.

A certificate of naturalization may be applied

for by any alien and upon receipt of such applica-

tion, countersigned by a justice of the peace, the

Governor, if he think fit, shall direct the applicant

to take the oath of allegiance before one of the

judges of the Superior Court, and, on such oath

being taken, he shall issue letters of naturalization.

The fee for obtaining the certificate in duplicate is

12. 1*.

The effect of this certificate is to vest all the

rights and privileges of a natural-born British sub-

ject in such naturalized alien.

A subsequent Act, 23 & 24 Vict., No. 20, pro-

vides that aliens who obtain certificates of naturali-

zation in any British colony or possession may
obtain the privileges of naturalization in South

Australia on lodging with the Registrar General of

the colony their original certificates of naturali-

zation, together with a true copy thereof. The
original is then returned with an endorsement that

the alien had made the declaration and taken the

oath of allegiance prescribed by the Act.

The fee for this process is fixed at \0s. 6cl.

Tasmania.

By a Colonial Act, 25 Vict., No. 2, passed in

November 1861, repealing 5 Will. 4., No. 4, the

Governor in Council is empowered, on the presen-

tation of a memorial, stating particulars, to issue a

certificate granting all the rights and capacities of

a natural-born British subject within the colony,

such certificate to be enrolled in the Supreme Court,

and an oath of allegiance to be taken before a judge

or commissioner of the Supreme Court (within 60
days from the date of the certificate), who will

grant a certificate of the taking and subscribing

the oath. The cost of the whole process is 6s.

Trinidad.

In this island a special ordinance of naturali-

zation is required on each occasion, to obtain which
the alien must present a petition to the Governor.
"When the ordinance has been passed, and the alien

has taken the oath of allegiance before the Go-
vernor, he becomes entitled, within the limits of

the colony, to all the privileges of a natural-born

subject.

The taking of the oath is to be immediately cer-

tified by the Governor, and the certificate is to be

recorded in the Registrar General's office.

These ordinances are reserved for Her Majesty's

pleasure, and do not take effect until it has been

signified.

Turk's Island and Caicos Island.

By the Colonial Act, No. 1, Vict. c. 4, passed

22d March 1848, aliens become naturalized upon
taking the oath of allegiance and obtaining a cer-

tificate from the President in Council, under the

great seal of the colony, that the oath has been
taken. The certificate is obtainable on presenta-

tion to the President of a memorial setting forth

the grounds on which the privileges of naturaliza-

tion are sought, and when obtained it must be
recorded in the office of the Public Secretary and
Registrar of Records. The fees are to be regulated

by t lie President in Council.

By ordinance No. 8, of 1857, (passed 17th Octo-

ber 1857, and confirmed 13th February 1858,)
aliens may hold lands, salt ponds, <&c. (except salt

ponds at Turk's Island), on lease not exceeding 21

years, which lease may be renewed at the end of

the term.

Victoria.

The Colonial Act, 28 Vict., No. 256, which colonization

came into operation on the 1st of June 1865, and Circular, 1868.

is called " The Alien's Statute, 1865," repeals the

previous Acts, 24 Vict., No. 112, and 26 Vict.,

No. 166. It provides that alien friends resident in

the colony may inherit, acquire, hold, and dispose

of every description of property, whether real or

persona], in the same manner as natural-born sub-

jects of the Crown ; and all dispositions of property

made before the passing of this Act to or by such

aliens are declared to be valid. The Governor
may, if he thinks fit, grant under the seal of the

colony letters of naturalization to resident alien

friends, provided they be of good repute and take

the oath of allegiance to the British Crown. But
they are rendered incapable of being members
of the Legislative Council and the Legislative

Assembly.
To obtain naturalization, the alien is to present

a memorial to the Governor, signed by himself, and
verified on oath, stating his name, age, birthplace,

occupation, length of his residence in the colony,

and his desire to settle therein. The memorial
must be accompanied by a certificate, signed by a

warden, police magistrate, or justice of the peace,

that the applicaut is known to him, and is a person

of good repute.

If the application be favourably entertained, the

alien must take the oath of allegiance before a

judge of the Supreme Court, or of a county court, or

court of mines, or police magistrate, and, on pro-

duction of a certificate from the judge or magistrate

to that effect, the Governor in Council issues the

letters of naturalization ; they, and a certified copy
of the certificate, are then to be recorded by the

Chief Secretary, for which a fee of 1/. is to be paid.

The penalty for false statements in the memorial

is the avoidance of the letters of naturalization

(except against purchasers for valuable considera-

tions) superadded to the penalties of perjury.

The alien wives of natural-born or naturalized

subjects are to be deemed naturalized.

Persons resident in Victoria who have been natu-

ralized in the United Kingdom, or in any British

colony in Australia (including Tasmania and New
Zealand), Africa, or America, may, if the Governor
thinks fit, be naturalized in Victoria on exhibiting

the certificate of naturalization, and stating in their

memorials that such certificate has been obtained

without fraud or intentional false statement, and

that the signature and seal, if any, thereto, are, to

the best of their belief, genuine.

Western Australia.

Aliens can become naturalized by local ordinance, Ditto.

which is introduced on their own application, and

on payment of 5/. for expenses of preparing the

bill. The ordinance does not become law until it

has received the confirmation of the Crown.
Naturalized aliens may hold lands and enjoy all the

rights within the colony of a natural-born subject,

except the right of holding any place or office of

trust in the courts of law or connected with the

treasury.

Regulations respecting the issue of Passports to

Aliens naturalized in the Colonies.

In the case of Mr. Schloss, it was decided by F0ro iKn Office

Mr. Addington in 1852 that persons naturalized in JJ^JJ^™'
the Colonies were entitled to passports in the same

manner as persons naturalized in Great Britain
;

and this seems to have been the subsequent practice

of the Foreign Office.

In 1863, however, a Circular was issued to Her Circular, July 21,

Majesty's Representatives and Consuls, stating

B 3
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Colonial Office,

June iii.lSHo.

Law Officers,

March 10, L86B.

Circular, May 21,

1866.

Unles and Refru.
Ubtiona For Her
Majesty's
Colonial Service,

1867, p. 100.

" That the mere fact of a foreigner having heen
" naturalized in a British Colony does not entitle

" such foreigner to British protection out of the
" Colony in which the certificate of naturalization

" may have been granted, nor does it entitle him
" to claim a British passport."

The Colonial Oihce sent a similar Circular to the

Governors of British Colonics.

In 1865 remonstrances were received from

Canada against the operation of this rule, by which
naturalized Canadians were precluded from obtain-

ing passports, while passports were freely granted

by the United States Government to naturalized

Americans.
The opinion of the Law Officers having been

taken a short time previously, who were of opinion

that a foreigner duly naturalized in a British

Colony is entitled, as a subject of the Queen in that

Colony, to the protection of the British Govern-
ment in every other State but that in which he

was born, and to which he owes a natural alle-

giance, it was arranged that Foreign Office pass-

ports should be granted to persons naturalized

in the Colonies, on the recommendation of the

Secretary of State for the Colonies, but limited to

six months, as in the case of persons naturalized in

Great Britain.

Provision was likewise made for the renewal of

these passports by Her Majesty's Diplomatic and
Consular Agents abroad for such a period as would
enable the bearer to reach England, or one of Her
Majesty's other possessions, and for the same pro-

tection to be afforded to naturalized Colonials as

to other naturalized British subjects.

The period for which these passports are granted
has recently been extended to twelve months.

The following are the instructions given by the

Colonial Office to the Governors of Colonies on
this subject

:

" 404. Governors are authorized to issue Pass-
ports for foreign travel to persons naturalized

in the Colonies. The form of Passport, and a

Memorandum to accompany it relative to the

renewal of the Passport or its exchange for a
Foreign Office Passport, are inserted in the Ap-
pendix, These Passports must be signed by the

Officer administering the Government, and must
contain an express declaration that the person re-

ceiving it is naturalized as a British subject, stating

the period for which it is available, which must not
exceed twelve months from the date of issue."

" Form of Passport.

" This Passport is granted to A.B., naturalized

as a British subject of , to enable him to

travel in foreign parts, and is available for the
period of months, from the day of

,

18
" (Signed) CD.

" Governor (or otherwise as the case may
be) of the Colony of ."

" Memorandum.
" The Passport accompanying this Memorandum

may, on the recommendation of the Secretary of
State fin' the Colonies, be exchanged in London for

a Foreign Office Passport, available for the un-ex-
pired portion of the period for which it A\as

originally granted.
" It can be renewed only at the Foreign Office

in London, on the recommendation of the Secretary
of State for the Colonics ; Imi, it may be exchanged,
if run out, at any of Her .Majesty's Missions or
Consulates in foreign countries, for a Passport
strictly limited to such length of time as will

enable the bearer to reach England or any of Her
Majesty's possessions abroad. Such limited renewal
may lie effected once, and once only, by a British
Minister or Consul in foreign ports. The Pass-
port confers on the bearer no claim to British
protection in the country of his birth.''

Naturalization in India.

Act No. XXX. of 1852, Passed by the Governor-
General of India in Council on the 16th of July
1852.

This Act is substantially the same as the English

Act but with some slight additional reservations.

The certificate to be issued by the Government.
VI. If any material statement in the Memorial

presented by the alien be false, the Government
may cancel the certificate either wholly or in part.

VIII. The naturalized alien on taking the oath

to be deemed a natural-born subject of Her
Majesty as if he had been born within the said

territories, and to be entitled, within the said terri-

tories, to all the rights, &c, of a subject of Her
Majesty born therein.

Oath.

I, A.B., of , do swear (or affirm) that

I will be faithful and bear true allegiance to the
Sovereign of the United Kingdom of Great Britain
and Ireland and of those Territories as dependent
thereon, and that I will be true and faithful to the
East India Company.

(Signed) A.B.

So much of this Act as relates to the East India
Company is now, of course, obsolete, but it does
not appear that any Act has been substituted for it.

It seems that recourse is rarely had to it, at all

events in some of the Presidencies, as Sir Henry
Anderson, Secretary to the Judicial Department of
the India Office, and who served for some time in

India, says that, he only recollects one case, that of
a German, named Bubb, an advertising hatter at

Calcutta.

Expatriation.

Expatriation, in the sense of divestment of

allegiance, is not recognized by the English law,

(see the Chief Baron's ruling in the Warren case

Addenda F).
" Allegiance, both expressed and implied, is "Blaokstone's

however distinguished by the law into two sorts or voiTr!
species, the one natural, the other local ; the former

being also perpetual, the latter temporary. Natural

allegiance is such as is due from all men born with-

in the Sovereign's dominions immediately upon
their birth. For, immediately upon their birth,

they are under the protection of the Crown : at a

time too when (during their infancy), they are in-

capable of protecting themselves. Natural allegiance

is therefore a debt of gratitude, which cannot be

forfeited, cancelled, or altered by any change of

time, place, or circumstance, nor anything but the

united concun'ence of legislature, that is, of course,

not the legislature of the adopted state, but the

legislature of the state where the individual in

question was born. An Englishman who removes
to France or to China owes the same allegiance to

the King of England there as at home, and 20
years hence as well as now, for it is a principle of

universal law that the natural-born subject of one

Prince cannot by any act of his own, no, not by
swearing allegiance to another, put off or discharge

his natural allegiance to the former, nemo potest

exuere patriam .- for this natural allegiance was
intrinsic and primitive and antecedent to the other,

and cannot 1m- divested without the concurrent act

of that Prince to whom it was due. Indeed the

natural-born subject of one Prince, to whom he

owes allegiance, may lie entangled by subjecting

himself absolutely to another, but it is his own act

that brings him into these straits and difficulties, of

owing service to two masters, and it is unreasonable

that, by such voluntary act ol' his own, he should be

able at pleasure to unloose those bands by which he
is connected to Ids natural Prince

" Local allegiance is such as is due from an alien

or Btranger born, for so long a time as he continues

within the King's dominion and protection, and it

ceases the instant such stranger transfers himself

from this kingdom to another. Xatural allegiance

" Blacks'
Commentaries,"
vol. i. p. 8V0.
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is perpetual, local allegiance is only temporary, and

for this reason, evidently founded upon the nature

of government, that allegiance is a debt duo from

the subject upon an implied contract with the

Prince, that so long as the one affords protection,

so long will the other demean himself faithfully.

As therefore the Prince is always under a constant

tie to protect his natural-bom subjects at fill times

and in all countries, for this reason their allegiance

due to him is equally universal and permanent.

But on the other hand, as the Prince affords his

protection to an alien only during his residence in

this realm, the allegiance of an alien is confined in

point of time, to the duration of such his residence,

and in point of locality to the dominions of the

British Empire."
The extent to which the doctrine of natural

allegiance could be carried is shown by a rather

curious case quoted by Chitty :

—

" The father of Joseph Celt and his wife who
was enceinte, inhabiting Calais when it was taken

by the French, fled into Flanders, and there the

woman was delivered of the said Joseph, and it was
adjudged that he shall be entitled to the privileges

of a natural-born British subject, under the Act
25 Edward III. because the parents were born in

Calais, and he himself was begotten there, though

born in Flanders."

However, Lord Coke states that " the time of his

birth is of the essence of a subject born,'' so that it

is unnecessary to go back beyond that period to

decide a subject's allegiance.

But though a natural-born subject canuot volun-

tarily emancipate himself from his natural allegiance

so as to exempt himself from the duties incident

thereto, yet he may by his violation of the law,

forfeit many of the advantages of a natural-born

subject, and place himself in the situation of an

alien. Thus it was enacted, that if an English

subject go beyond the seas, and there become a

sworn subject to any foreign Prince or State, he

shall, during his residence abroad, pay such imposi-

tions as aliens do, with a proviso, that if he returns

and lives here he shall be restored to his liberties

and privileges (14 and 15 Henry VIII. cap. 4), and
a more recent statute provided, that if any artificer

or manufacturer of Great Britain should go into a

foreign State, and there exercise or teach his art to

foreigners, and should not return within six months
after warning from the British Minister or Ambas-
sador, he should be deemed an alien (5 Geo. I.

cap. 27).

By the Act 26 Geo. HI. cap. 60, sec. 8, " No
" subject of His Majesty whose usual residence is

" in any country not under the dominion of His
" Majesty, shall be deemed or entitled during the
" time he shall continue so to reside, to be the
" owner, in whole or in pail of any British ship
" authorized to be registered by that Act, unless he
" be a member of some British factory, or agent for

" or partner in any house or co-partnership actually
" carrying on trade in Great Britain and Ireland."

" Under that statute it was held* that an occa-

sional residence for the purpose of obtaining a
colourable qualification would not give a title ; that

no person was entitled who had not his usual resi-

dence in Great Britain or in the dominions belong-

ing to the Crown, unless he was within some of the

exceptions ; that if a man went to another country
and there had a more usual residence than in this,

he was no longer entitled to the same privileges,

and that a person who was continually shifting his

residence between the British dominions and the

American States so as not to have what, under any
extension, could be deemed an usual residence in

the British dominions, did not come within the

description of the statute."

* By Lord Stowell, in the case of the "Eleanor Hall,"

1 Edwards, 135.

A question having been raised whether a British

subject, admitted a burgher of Memel, could be con-

sidered as a Prussian for the purposes of the Navi-
gation Act, so as to be master of a Prussian vessel

it was decided by the Law Officers, as stated in an
Order of the Board of Customs, dated the 9th

August, 1816, that though a native British subject

could not throw off his allegiance, yet he could by
domicil in a foreign country, so incorporate himself

therewith as to be regarded as an alien for commer-
cial purposes.

But, where a Scotchman had been admitted a
burgher of Stockholm, Sir Philip Yorke held that

he could not be considered as a Swede in Great
Britain, as he still continued a British mariner
entitled to navigate a British vessel.

See also the case of the " Ann." (Addenda G.)
On the other hand, in the case of Wilson and

Marryatt, it was decided that a natural-born subject

of England having been admitted a denizen of the

United States of America, was entitled as such
denizen to the benefit of the Treaty between
England and the United States, which authorized

the trade of Americans to the Territories of the

British East India Company ; although as an English
subject he would not have been permitted to carry

on such a commerce.
By 3 and 4 Wm. IV. cap. 55. sec. 513, "The

" owners must be subjects of Great Britain. No
" foreigner may directly or indirectly have any part
" or share in the ship. No person may be an owner
" of any ship authorized to be registered, who has
" taken the oath of allegiance to any foreign State,
" except under the terms of some capitulation, un-
" less he shall afterwards become a denizen or
" naturalized subject of the United Kingdom, nor
" any person not usually residing in any countiy
" not under the dominion of His Majesty, unless he
" be a member of some British factory, or agent for

" or partner in a house or co-partnership actually
" carrying on trade in Great Britain or Ireland."

The Merchant Shipping Act, 17 & 18 Vict. c. 104
(10th ofAugust 1854), contains the following clause :

" Description and Ownership of British Ships.

" 18. No ship shall be deemed to be a British

ship unless she belongs wholly to owners of the

following description ; that is to say,

" (1.) Natural-born British subjects :

" Provided that no natural-born subject who has

taken the oath of allegiance to any foreign Sove-

reign or State shall be entitled to be such owner as

aforesaid unless he has, subsequently to taking such

last-mentioned oath, taken the oath of allegiance to

Her Majesty, and is and continues to be during the

whole period of his so being an owner resident in

some place within Her Majesty's dominions, or if

not so resident, member of a British factory, or

partner in a house actually carrying on business in

the United Kingdom or in some other place within

Her Majesty's dominions.
" (2.) Persons made denizens by letters of deniza-

tion, or naturalized by or pursuant to any Act of

the Imperial Legislature, or by or pursuant to any

Act or Ordinance of the proper legislative authority

in any British Possession

:

" Provided that such persons are and continue to

be during the whole period of their so being owners
resident in some place within Her Majesty's domi-

nions, or if not so resident, members of a British

factory, or partners in a house actually carrying on

business in the United Kingdom or in some other

place within Her Majesty's dominions, and have

taken the oath of allegiance to Her Majesty subse-

quently to the period of their being so made
denizens or naturalized.

" (3.) Bodies corporate established under, subject

to the laws of, and having their principal place of

business in the United Kingdom or some British

Possession."

This section of the Act is still in force.

B4

" Chitty's Com-
mercial Law,"
vol. i.p. 189.

Ibid. p. 12.-5.

u Abbott on the
Law of Merchant
Ships and Sea-
men,"7th edition,
by Shee, cap. ii.

p. 66.
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State Trials,

Vol. iviii. p. 867.

Case of JEneas Macdonald.

This case has been so frequently referred to that

it may be useful to give a brief account of it.

" iEneas Macdonald was tried at the Court of

King's Bench in 1747 before Lord Chief Justice

Lee for having been concerned in the rebellion

of 1745. He] pleaded that he was an alien, born

in France, and had acted under a French com-

mission, thereby entitling him to the privileges

of the cartel between England and France for

the exchange or ransom of prisoners.

" His counsel, however, apprehending that the

weight of the evidence might be against them, as

indeed it was, with regard to the place of the

prisoner's birth, endeavoured to captivate the

jury and bystanders by representing the great

hardship of a prosecution of this kind against a

person, who. admitting him to be a native of Great

Britain, had received his education from his early

infancy in France, and had spent his riper years in

a profitable employment in that kingdom where all

his hopes centered. And speaking of the doctrine

of natural allegiance, they represented it as a

slavish principle, not likely to prevail in these

times. The court declared that it never was

doubted that a subject born, taking a commission
from a foreign Prince and committing high treason

may be punished as a subject for that treason, not-

withstanding his foreign commission. It is not in

the power of any private subject to shake off his

allegiance and to transfer it to a foreign Prince.

Nor is it in the power of any foreign Prince by

naturalizing or employing a subject of Great

Britain to dissolve the bond of allegiance between
that subject and the Crown."
The chief justice directed the jury that the only

fact they had to try was whether Macdonald was

a native of Great Britain, as the overt acts laid to

his charge had been admitted by his counsel.

The jury found him guilty, but recommended
him to mercy. He received sentence of death as

in cases of high treason ; but was afterwards

pardoned on condition of his retiring out of the

King's dominions and continuing abroad during his

life.

The leniency shown to him contrasts favourably

with the treatment of Elijah Clark, a native of

the United .States, who was hung by the Americans
as a traitor and spy in 1812, though he also set up "P.1 ?',

011
,'

the defence that he was an alien, having been

domiciled in Canada.

Brakendridge's
Miscellanies,

p. 409, quoted ill

Mr. Caleb
Cushing's

p. 78.

PART II.—Laws of the United States.
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JVatura lization.

The Constitution of the United States, adopted

on the 17th of September 1787, provides :

—

" Article I, Section 8. The Congress shah have

power ... to establish an uniform rule of

naturalization.
" Section 2. No person shall be a representative

who shall not have . . . been seven years a

citizen of the United States.

" Section 3. No person shall be a senator who
shall not . . . have been nine years a citizen

of the United States.

" Article II, Section 1. No person, except a

natural-born citizen, or a citizen of the United

States at the time of the adoption of this constitu-

tion, shall be eligible to the office of president.

" Article IV, Section 2. The citizens of each

State shall be entitled to all privileges and immuni-
ties of citizens in the several States."

There have been several Acts of Congress en-

abling aliens to become naturalized.

The Act of March 26, 1790, required two years'

residence in the United States : one year to have

been passed within the State to whose Court of

Record application for naturalization was made

;

the applicant to take an oath to support the Con-
stitution of the United States.

The Act of January 29, 1795, required a pre-

liminary declaration of intention to become a

citizen, a renunciation of all foreign allegiance

three years before admission, and a residence at

the time of admission of five years within the

United States, and of one year within the State.

By the Act of June 18, 1798, no alien could

become a citizen unless he had declared his inten-

tion five years Ik Hire his admission, and proved a

residence of fourteen years in the United States,

and five years in the Stale where he applied.

By the Act of April 14, 1802, "and which is

the law now applicable in ordinary cases,

—

"Any alien, being a free white person, may be

admitted to become a citizen of the United States

or any of them on the following conditions :

" 1. That he shall have declared on oath or

affirmation, before the supreme, superior) district,

or circuit court of some one of the States or of the

territorial districts of the United States, or a

circuit or district court of the United States, three

years at least before his admission, that it was
bona, fide his intention to become a citizen of the

United States, and to renounce for ever all allegi-

ance and fidelity to any foreign prince, potentate,

state, or sovereignty whatever; and particularly, by

name, the prince, potentate, state, or sovereignty

whereof such aliens may, at the time, be a citizen

or subject.
" 2. That he shall, at the time of his application

to be admitted, declare on oath or affirmation,

before some one of the courts as aforesaid, that he

will support the Constitution of the United States,

and that he doth absolutely and entirely renounce

and abjure all allegiance and fidelity to every

foreign prince, potentate, state, or sovereignty

whatever, and particularly, by name, the prince,

potentate, state, or sovereignty whereof he was

before a citizen or subject ; which proceedings

shall be recorded by the clerk of the court.

" 3. That the court admitting such alien shall

be satisfied that he has resided within the United

States five years at least, and within the stale or

territory where such court is at the time held, one

year at least ; and it shall further appear to their

satisfaction that during that time he has behaved

as a man of good moral character, attached to the

principles of the Constitution of the United States,

and well disposed to the good order and happiness

of the same, provided that the oath of the applicant

shall in no case be allowed to prove his residence."

" 4. That he shall renounce any title of nobility."

The Act further provides:

1. For saving existing rights.

2. For the registration of persons naturalized.

3. For Courts of Record.

4. Minor children of persons naturalized to be

citizens if dwelling in the United States at the time

of their father's naturalization.

" 5. Children of citizens born out of the limits of

the United States to be citizens, provided that the

right of citizenship shall not descend to persons

whose fathers have never resided within the United

States."

"United States'
Statutes :il

Large" Vol. ii.

p. 158.
Seventh Con-
gress, Sess i,

chap 28. " An
Act to establish
an Uniform Rule
of Naturaliza-
tion and to
repeal the Acts
heretofore
passed on that
subject."

Addenda B.
p. 85.
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6. No person proscribed or convicted of having

joined the army of Great Britain during the late

war to be admitted a citizen without the consent of

his State Legislature.

7. Treatment of alien enemies resident within the

United States.

By an Act of March 26, 1804, the widow and

children of an alien who had declared his intention

to became naturalized, become citizens upon taking

the oaths prescribed by law.

The Act of the 3rd of March 1813, for the

regulation of seamen, which was passed with a

view to the then existing war with England, pro-

vided (Section 12) that no person should be admitted

as a citizen who had not resided within the United
State for a continuous period of five years previous

to his admission. This clause was repealed by an

Act of June 26, 1848.

The Act, May 26, 1824, provides for the naturali-

zation of minors, and further enacts that " a
" declaration by any alien, being a free white
" person, of his intended application to be admitted
" a citizen of the United States made in the manner
" and form specified in the first section of the Act
" to which this is in addition, two years before his

" admission, shall be a sufficient compliance with
" said condition; anything in the said Act, or in any
" subsequent Act, to the contrary notwithstanding.

An Army Act of the 17th of July 1862, con-

tains the following clause, which deserves attention

at the present time:

—

" Section 21. And be it further enacted that any
alien of the ago of twenty-one years and upwards,
who has enlisted or shall enlist in the armies of the

United States, either the regular or the volunteer

forces, and has been or shall be hereafter honourably
discharged, may be admitted to become a citizen of

the United States upon his petition, without any pre-

vious declaration of his intention, to become a citizen

of the United States, and that he shall not be re-

quired to prove more than one year's residence within

the United States previous to his application to

become such citizen ; and that the Court admitting
such alien shall, in addition to such proof of residence
and good moral character as is now provided by law,

be satisfied by competent proof of such person having
been honourably discharged from the service of the

United States as aforesaid."

Attorney-General Bates, in a report dated the 29th
of November 1862, thus explains the law of the
United States with regard to the children of

American citizens born in foreign countries :

—

" In the United States it is too late now to deny
" the political rights and obligations conferred and
" imposed by nativity ; for our laws do not pre-
" tend to create or enact them, but do assume and
" recognize them as things known to all men,
" because pre-existent and natural ; and therefore
• things of which the laws must take cognizance.
" Acting on this guiding thought, our constitution
" does no more than grant to Congress (rather
" than to any other department) the power to
" ' establish a uniform rule of naturalization.'
" And our laws made in pursuance thereof indue
" the made citizen with all the lights and obliga-
" t ions of a natural citizen. And so strongly was
" Congress impressed with the great legal fact that
" the child takes its political status in the nation
" where it is born, that it was found necessary to
" pass a law to prevent the alienage of children of
" our known fellow-citizens who happen to be
" bora in foreign countries. The Act of February
" 10, 1855, 10 Statutes, 604, provides that
" • persons,' (not white persons) ' heretofore
" ' born, and hereafter to be born, out of the
" ' limits and jurisdiction of the United States,
" ' whose fathers were or shall be at the time of
" ' their birth, citizens of the United States, shall
" ' be deemed and considered and are hereby
" ' declared to be citizens of the United States :

22112.

" ' Provided, however, That the rights of citizen-
" ' ship shall not descend to persons whose fathers
" ' never resided in the United States.'

"

Sec. 2. And be it further enacted, " That any
" woman who might lawfully lie naturalized under
" the existing laws, married, or who shall be
" married to a citizen of the United States, shall
" be deemed and taken to be a citizen."

" But for that Act, children of our citizens who
" happen to be born at London, Paris, or Rome,
" while their parents are there on a private visit
" of pleasure or business, might be brought to the
" native home of their parents, only to find that
" they themselves were aliens in their father's
" country, incapable of inheriting their father's
" land, and with no right to demand the protection
" of their father's government."

" That is the law of birth at the common law of
" England, clear and unqualified ; and now, both
" in England and America, modified only by
" Statutes, made from time to time, to meet
" emergencies as they arise."

Expatriation.

It will have been seen that the Acts of Congress,
here cited, deal only with the naturalization of
aliens within the territory of the United States.

" There is no provision of Federal law which " Opinions of

defines citizenship, and none which expressly for- GcneraPof the
bids, or expressly authorizes, the expatriation of United states.'

citizens of the United States."
Vo1, V" L p ' 13a

The omission on the part of the Statutes of the
United States to make provision for the voluntary
relinquishment of allegiance by citizens is, of
course, of considerable importance in regard to the
pretensions which have been put forward by the
Executive Government of that country to an abso-
lute light of protection over naturalized aliens, even
when within the country of their birth.

The question is dealt with at length in a Report
drawn up by Mr. Caleb dishing, Attorney-General
of the United States, dated October 31, 1856.

This Report discusses the doctrines of allegiance

and expatriation, reviews the cases bearing upon
them which have been brought before the Supreme
and District Courts, and cites the opinions of the
principal legal authorities of the United States.

[As this report is the State Paper to which con- Addenda A.

stant reference is made by Lawrence, Dana, and other
subsequent writers, and is also of great interest,

a copy of it is appended to this memorandum.]
Mr. Cushing thus sums up the views of the

Supreme Court and its members :

—

" Here .... the matter stands, unadjudi-
cated as decision, but not undetermined as opinion.
After carefully reviewing the whole subject, Chan-
cellor Kent pronounces the better opinion to be,

that a citizen cannot renounce his allegiance to the
United States without permission of the Govern-
ment to be declared by law (Commentaries, Vol. ii.

p. 49). It is a significant fact, tit till events, that,

on so many occasions where the question presented
itself, not one of the Judges of the Supreme Court
has affirmed, while others have emphatically denied
the unlimited right of expatriation from the United
States."

Mr. Lawrence, in the Appendix to his edition of
Wheaton of 1863, gives a valuable note, or rather
essay, upon " Naturalization and Expatriation," in

which he embodies the greater part of Mr.
Cushing's report.

In this note Mr- Lawrence quotes, as an argu-
ment in support of the necessity for legislation on
this subject in England and the' United States, the

following passage from Sir Travel's Twiss' " Rights
and duties of Nations in times of Peace":

" Natural allegiance, or the obligation of per-

petual obedience to the Government of the
country, wherein a man may happen to have
been born, which he cannot forfeit or cancel,

or vary by any change of time or place, or cir-

C

" Law of
Nations," Vol. i.

p. 2S1. Edition
1861.
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cumstance, is the creature of Civil Law and
finds no countenance in the Law of Nations, as

it is in direct conflict with the incontestable rule

of that law, 'Extra territorium jus dicenti im-

pune non paretur.'"

State Citizenship.

Besides the rights of national citizenship con-

ferred by naturalization, there is a minor form of
state-citizenship.

" The conditions of citizenship in the United
Slates and of any one of the States are not iden-

tical ; that is to say, it may happen that by the

laws of a given State, a person shall be a citizen

thereof and still not be a citizen of the United
States. Nor does it follow, because he is a citi-

zen of a given State by the very letter of its laws,

that, therefore, he is of every or any other State.

Persons may be, and in fact are, citizens of the

State of Massachusetts, that is, invested with all

the rights, political and municipal, which its

institutions can bestow, without being citizens of

the State of Virginia or of the United States."

There are certain material advantages attached

to citizenship. " Many ordinary municipal rights
" are, by other laws, capable of being enjoyed by
" citizens alone : such as the ownership of mer-
" chant ships, the command and in part the man-
" ning of such ships, and the purchase of public
" lands by pre-emption. To this may be added,
" that in many of the States the right to own land
" within the same is, by their laws, restricted to
" citizens of the United States."

By the Laws of New York, no person can hold

a civil office, or vote at elections, who is not a
citizen of that State.

The right of voting at elections is restricted to

national citizens in Alabama, Arkansas, Connecti-

cut, California, Iowa, Louisiana, Mississippi. Mis-
souri, Maine, Ohio, Rhode Island, Tennessee, and
Utah.
In Indiana and Wisconsin aliens who have

declared their intention to be naturalized are

admitted as electors.

In the other States all State citizens are voters.

The term of residence required varies from six

months to two years, and in some States there is a

property qualification.

Most emigrants therefore get themselves consti-

tuted citizens of the States in which they settle as

soon as they can.

The conditions on which State-citizenship is con-

ferred vary greatly in the different States. In the
more populous States the admission is restricted by
regulations of greater or less severity, while in

some of the Western States, and States where the
capital and labour of emigrants are eagerly wel-
comed, the terms on which citizenship is granted
are made as easy as possible. The result is, that

aliens are often in the anomalous position of being
citizens of a State for some time before they can
become citizens of the United Stale.

" Maniu
Naturalization."

During the late civil war all persons who had
voted as State citizens were claimed by the United
Stales' Government as liable to the conscript ion ;

and the Act of Congress of the 3rd of Mare),
1863, expressly declared that the levy should
include "all persons of foreign birth who shall have
" declared on oath their intention to become
" citizens."

Many of the persons thus forced into the army
appealed to Her Majesty's Minister for protection,
pleading that, as by the Constitution . I' the United
Slates they were not citizens of thai country, they
must still be British subjects, and, as such, entitled

to exemption from military service.

In order to explain the correspondence which
ensued, as well as the difficulty which has occa-
sionally arisen in other ways from this double
citizenship, it has been necessary to notice it at
some length, though in regard to international
relations it would otherwise have no more im-
portance than the Italian cittadinanza or any other
system of territorial division for municipal or elec-
toral purposes.

It may be interesting to add that it is stated
that in 1855 upwards of 2,500 names appeared in

the Statute Books of New York State, of aliens

authorized by Acts of the State Legislature to
purchase and hold real property. " Among them
" those ofJohn Jacob Astor, Thomas Addis Emmet,
' and others of note and eminence. These Acts
" generally provided that the lands should escheat
" if the said alien, if alive, was not within a limited
" period naturalized." By the laws of New York,
provision is made for persons to hold real property
who have declared their intention of becoming
naturalized.

According to the Census of 1860, out of a total Compiled from

free population in the United States of 27,489,561, rm't,'',!'*"^
110

4. 1 36, 1 75 were of foreign birth. 18i;". i
,; "-'(s 62°.

° 621, 622, 023.

Birth-place

:

England ... 431,692
Ireland - - - 1,611,304
Scotland - - - 108,518
Wales - - - 45,763
Australia - - - 1,419
British America - - 249,970
British, not specified - 1,802

2,450,468

Total Germany, 1,301,136 ; of which Prussia,

227,661 ; Germany not specified, 598,382 ; France,
109,870.

The increase of population during the 10 years Compiled from

1850-60, coming from Great Britain and Ireland, tfatunStSl
'

amounted to 858,267, of which Ireland furnished States, lseo.page

649,585. During the same 10 years, the number
XXU"

of residents of foreign birth was nearly doubled,
rising from 2,210,839 to 4,136,175 ; the" total free

population, in 1850, having been 19,987,571.
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PART III.

—

Laws of other Countries.

Code Napoleon :

" Code Civil,"

liv. i. c 1.

FRANCE.

The provisions of the Code Napoleon, March 8,

1803, are as follows :

—

" Chapitre I.

—

De la jouissance des Droits Civils.

" 7. L'exercice des droits civils est independant

de la qualite de citoyen, laquelle ne s'acquiert et ne

se conserve que conforcnenient a la loi eonstitution-

nelle.

" 8. Tout Francais jouiia des droits civils.

" 9. Tout individu ne en France d'un etranger

pourra, dans l'annee qui suivra l'epoque de sa

majorite, reclamer la qualite de Francais ; pourvu

que, dans le cas ou il residerait en France, il declare

que son intention est d'y fixer son domicde, et que
dans le cas ou il residerait en pays etranger, il fasse

sa soumission de fixer en France son doinicUe, et qu'il

l'y etablisse dans l'annee, a compter de Facte de

soumission.
" 10. Tout enfant ne dun Francais en pays

etranger est Francais. Tout enfant ne en pays

etranger d'un Francais qui aurait perdu la qualite de

Francais pourra toujours recouvrer cette qualite en

remplissant les formalites prescrites par 1'Article 9.

"11. L'etranger jouiia en France des memes
droits civils que ceux qui sont ou seront aceordes

aux Francais par les Traites de la nation a laquelle

cet etranger appartiendra.
" 12. L'etrangere qui aura epouse un Francais

suivra la condition de son mari.
" 13. L'etranger qui aura ete admis par l'autori-

sation du Roi a etablir son domicile en France y
jouira de tous les droits civils tant qu'il contiuuera

d'y reader.
" 14. L'etranger, meme non residant en France,

pomTa etre cite devant les tribunaux Francais, pour
l'exeeution des obligations par lui contractees en
France avec un Francais ; il pourra etre traduit

devant les tribunaux de France, pour les obliga-

tions par lui contractees en pays etranger envers des

Francais.
" 15. Un Francais pourra etre traduit devant un

tribunal de France pour des obligations par lui con-

tractees en pays etranger, meme avec un etranger.
" 16. En toutes matieres, autres que celles de

commerce, l'etranger qui sera demandeur sera tenu
de donner caution pour le paiement des frais et

dommages-interets resultant du proces, a moins
qu'il ne possede en France des immeubles d'une

valeur sunisante pour assurer ce paiement.

" Chapitre II.

—

De la Privation des Droits
Civils.

" Section I.

—

De la Privation des Droits Civils

par la Perte de la Qualite de Francais.

" 17. La qualite de Francais se perdra, 1°, par la

naturalisation acquise en pays etranger ; 2°, par
l'acceptation, non autorisee par le Roi, de fonctions

publiques conferees par un Gouvernement etranger ;

3°, enfin, par tout etablissement fait en pays etran-
ger, sans esprit de retour. Les etablissements de
commerce ne pourront jamais etre considered comme
ayant ete faits sans esprit de retour.

" 18. Le Francais qui aura perdu sa qualite de
Francais pourra toujours la recouvrer, en rentrant

en France avec l'autorisation du Roi, et en declarant

qu'il veut s'y fixer et qu'il renonce a toute distinc-

tion contraire a la loi Francaise.
" 19. Une femme Francaise qui epousera un

etranger suivra la condition de son mari. Si elle

devient veuve, elle recouvrera la qualite de

Francaise, pourvu qu'elle reside en France, ou
qu'elle y rentre avec l'autorisation du Roi, et en
declarant qu'elle veut s'y fixer.

" 20. Les individus qui recouvreront la qualite de
Francais, dans les cas prevus par les Articles 10, 18,

et 19, ne pourront s'en prevaloir qu'apres avoir

rempli les conditions qui leur sont imposees par ces

Articles, et seulement pour l'exercice des droits

ouverts a leur profit depuis cette epoque.
"21. Le Francais qui, sans autorisation du Roi,

prendrait du service militaii'e chez l'etranger, ou
s'affilierait a une corporation militaire etrangere,

perdra sa qualite de Francais. II ne pourra rentrer

en France qu'avec la permission du Roi. et recouvrer
la qualite de Francais qu'en remplissant les con-
ditions imposees a l'etranger pour devenir citoyen ;

le tout sans prejudice des peines prononcees par la

loi criminelle contre les Francais qui ont porte ou
porteront les amies contre leui' patrie."

Naturalization of Frenchmen Abroad.

An Imperial Decree of 1811 imposes severe pen-
alties upon Frenchmen naturalized abroad without
permission from their own Government.

It is a question whether this Decree is still in

force, but it appears to have been acted upon in

1834 ; and it is referred to in an official communica-
tion from the French Government in 1859.

At all events it has never been formally abro-

gated, and its existence in the French Statute Book
must be borne in mind when the liberality of the
French law in recognizing expatriation is extolled.

The other disabilities mentioned in it having been
abolished, the only penalty enacted by this Decree
which could now be enforced is that of the 75th
Article of the Penal Code :

" Tout Francais qui
" aura porte les armes contre la France sera puni
" demort."

Imperial Decree of the 26th of August 1811.

" Titre I.

—

Des Francais naturalises en Pays
Etranger avec notre autorisation.

"Article 1. Aucun Francais ne peut etre natu-

ralise en pays etranger sans notre autorisation.

" Art. 2. Notre autorisation sera accordee par des

Lettres-Patentes dressees par notre Grand-Juge,
signees de notre main, contre-signees par notre

Ministre Secretaire d'Etat, visees par notre cousin

le Prince Archichancelier, inserees au Bulletiu des

Lois, et enregistrees en la Cour Imperiale du dernier
domicile de celui qu'elles concernent.
" Art. 3. Les Francais naturalises ainsi en pays

etranger jouiront du droit de posseder, de trans-

mettre des proprietes, et de succeder, quand meme
les sujets du pays ou ils seront naturalises ne
jouiraient pas de ces droits en France.

" Art. 4. Les enfants d'un Francais naturalise en
pays etranger et qui sont nes dans ce pays sont

etrangers.
" Ils pourront recouvrer la qualite de Francais en

remplissant les formalites prescrites par les Articles

9 et 10 du Code Napoleon.
" Neanmoins ils recueilleront les successions et

exerceront tous les droits qui seront ouverts a leur

profit pendant leur minorite, et dans les dix ans qui

suivront leur majorite accomplie.
" Art. 5. Les Francais naturalises en pays etran-

ger, meme avec notre autorisation, ne pourront

jamais porter les armes contre la France, sous peine

d'etre traduits devant nos cours et condamnes aux
peines portees au Code Penal, livre iii, Articles 75
et suivants.

C 2
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:

" Code P£nal,"
liv. iii. article 75.

" Bulletin des
Lois," vol. xlvii.

p. 183.
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" Titre II.

—

Des Fran<;ais naturalises en Pays
Etranger sans notre autorisation.

"Art. 6. Tout Francis naturalise' en pays etran-

ger sans notre autorisation encomia la perte de ses

biens, qui seront bonfisques : il n'aura plus le droit

de succeder; et toules les successions qui viendront

a lui eehoir, passeront a celui qui est appele apres

lui a les recueillir, pourvu qu'il soit regnicole.

"Art. 7. II sera constate par-devant la cour du

dernier domicile du prevenu, a la diligence de notre

Proeureur-General ou sur la requete de la partie

civile interessee, que l'individu s'etant fait natura-

liser en pays etranger, sans notre autorisation, a

perdu ses droits civils en France ; et en conse-

quence, la succession ouverte a son profit sera ad-

jugee il qui de droit.

" Ail. 8. Les individus dont la naturalisation en

pays etranger sans notre autorisation aurnit ete con-

statue, aiusi qu'il est dit en 1'Article precedent, et

qui auraient reeu distinctement, ou par transmission,

des titres institutes par le Senatus-Consulte du 14

Aout, 1806, en seront dechus.
" Art. 9. Ces titres et les biens y attaches seront

devolus a la personne restee Francaisc, appeleeselon

les lois, sauf les droits de la femme, qui seront

regies comme en cas de viduite.

"Ait. 10. Si les individus mentionnes en l'Artiele

8 avaient recu l'un de nos ordres, ils seront biffes

des registres et etats, et defenses leur seront faites

d'en porter la decoration.

" Art. 11. Ceux qui etaient naturalises en pays

etranger, et contre lesquels il aura ete procede

comme il est dit aux Articles 6 et 7 ci-dessus, s'ils

sont trouves but le territoire de l'Empire, seront,

pom- la premiere fois, arretes et reconduits au-dela

des frontieres : en cas de recidive, ils seront pour-

suivis devant nos cours, et condamnes a etre detenus

pendant un temps qui ne pourra etre moindre d'une

annee, ni exceder dix ans.

"Art. 12. Ils ne pourront etre releves desdeche-
ances et affranchis des peines ci-dessus que par des

lettres de relief accordees par nous en Conseil Prive,

comme les lettres de grace.

"Art. 13. Tout individu naturalise en pays
etranger sans notre autorisation, qui porterait les

armes contre la France, sera puni conformement a

1'Article 75 du Code Penal."

The ninth Article of the Code Napoleon was
modified by a Law of 1851 :

—

"29-29 Janvier et 7 Fevrier, 1851 (lOe serie, No.
2,730) (Article 9, C. N.)—Loi concernant les

individus lies en Fiance d'etrangers qui eux-
memes y sont nes, et les enfauts des strangers

naturalises.

" Article 1. Est Francais tout individu ne en
France d'un etranger qui lui-meme y est ne a moins
que, dans l'annee qui suivra l'epoque de sa majorite,
telle qu'elle est fixee par la loi Francaise, il ne
reclame la qualite d'etranger par une declaration

faite, soit devant l'autorite municipale du lieu de sa

residence, soit devant les Agents Diplomat iques ou
Consulages accreditee en France par le Gouverne-
ment etranger.

" 2. LArticle 9 du Code Civil est applicable aux
enfauts de l'etranger naturalise, quoique nes en pays
etranger, s'ils etaient niineurs lors de. la naturalisa-

tion. A l'egard des enfants nes en France on a

l'etranger, qui etaient majeure a cette meme opoque,
l'Article 9 du Code Civil leur est applicable dans

l'annee qui suivra eelle de la dite naturalisation."

By the Law on the Army of 1831 (21st March,
1832), "Nul ne sera admis a servir dans les troupes

Francaises s'il n'est Franeais."

This provision has led to much correspondence
between France and other Power8, more especially

the United States, respecting the right to exemption
from the conscription, on their return to fiance, of
Frenchmen naturalized abroad.

In 1859 M. Walewski furnished the American

Charge d'Affaires with an authoritative declaration

of the views of the French Government on this

point :

'•Sir, Paris, November 25, 1859. " United Statu

"I HAVE the honour to communicate to you the ^"J i ts, -'is^ao
reply of the Government of the Emperor to the vol.ri.p.214

questions which the deceased Mr. Mason had put

to him in his letter of the 27th July last, relative

to Frenchmen emigrants to the United States who
have there obtained letters of naturalization.

"After having set forth the principles of the

American law in the matter of naturalization,

Mr. Mason reduced his inquiry to a formula, as

follows :

—

"First Question.—Does the French legislation

recognize in individuals, French by birth, the

light to cause themselves to be naturalized as sub-

jects or citizens of a foreign country, without

preliminary authorization from the Government ?

" French legislation does not confer on a French-
man the right to renounce his nationality, but he

loses it by positive law (Article 7, Code Napoleon)
through naturalization ill a foreign country.

" That naturalization, by the terms of the

Decree of August 26, 1811, may have grave con-

sequences, provided for by that Decree, when it

has not been authorized by the Government.
" Even in cases in which such authorization has

been accorded, it effectively disperses the preju-

dicial results of an unauthorized naturalization, but

expressly maintains the loss of nationality.

" Second Question.—Are Frenchmen by birth,

but naturalized citizens of the United States, wdio

return to France without having the intention to

recover their nationality nor to establish themselves

permanently, subject to the law of conscription ?

'• The law of conscription imposes on every

Frenchman the obligation of military service. It

attaches to the fulfilment of this obligation a penal

sanction.
" Therefore, the Frenchman who, before be had

lost that quality, shall have emigrated, thus placing

himself out of the way of the obligation of military

service would assuredly be punishable on his return

to France, even although he should have obtained

a foreign naturalization, and he may be prosecuted,

whether as refractory (Article 230 du Nouveau
Code Militaire, Loi du Juin, 1859), or as a de-

serter (Articles 235, 236, 237, of same date).

" This, moreover, is recognized by the Govern-
ment of the United States, as it is a sequence from

the letter of Mr. Mason, that it refuses its protec-

tion to the Frenchman become a stranger, in the

two cases following :

" 1. If the obligation of military service be

anterior to the epoch of emigration.
" 2. If, before his emigration, the Frenchman

had not satisfied the law of conscription. The
question becomes more difficult when it treats of a

man born abroad of French parents, and who,

consequently, by the provisions of Article 10 of

Code Napoleon, is himself a Frenchman, and bound

to military service, in conformity with Article 6

of the Law of March 21, 1832.

"But if, in France, the quality of citizen is now
actually acquired by parentage, yet, for a longtime,

nativity alone conferred it, and it may slid be so in

the United States. In such a ease it would be hard

to subject to Flench law an individual who should

have fulfilled similar obligations towards the country

in which be was born.

" Third Question.— Does the French law of con-

scription render the Frenchman born and resident

in a foreign country subject to military service in

the same degree as it' he had nol left the country

nl' his birth, or as if he had not caused himself to

be naturalized as a foreigner ?

"This question is disposed of by the solution

which the Federal Government itself admits to the

second.
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" If, in effect, the Frenchman, before emigrating

and causing himself to be naturalized in a foreign

country, has not satisfied the obligation of military

service, evidently he may be prosecuted in France,

in case of his return, even though the return should

be only accidental. Besides, he might, during his

absence, have been sentenced for contumacy, and

his presence in France would impose, as well on the

public authority as himself, the duty of clearing off

this contumacy.
" Such are the solutions which the three questions

that the Legation of the United States has pre-

sented to me can receive. It is difficult, however,

to treat them theoreticallv, without knowledge of

the circumstances which may have given birth to

them, which often are of a nature to draw out

modifications of the application of strict law.
" I will add that all the points treated in the

present despatch present veritable questions of

State, upon which the Government of the Emperor
can only express opinions, but the solutions belong

exclusively to the Courts.
" Receive, &c,

" Walewski.

"Mr. Calhoun, Charge d'Affaires of the

" United States at Paris."

It will be seen from M. Walewski's note that he

considered that a Frenchman naturalized abroad was
liable to the law of conscription on his return to

France ; but a case occurred in 1860 in which it

was decided by a civil tribunal that naturalization

in a foreign country exempted a Frenchman from
the conscription.

The case, that of II. Zeiter, is frequently re-

ferred to in the correspondence, and is of importance
as establishing a principle of French law.

It has never been published, but a copy has now
been procured from Wissembourg, where the Judg-
ment was delivered, and is printed in the Addenda

These conscription eases are ordinarily dealt

with by the local military tribunals (Conseils de
Guerre), and there does not seem to have been
any other instance of a recent decision on the
subject by a Civil Court, nor does this Provincial
Judgment appear to have been revised by a Superior
Court.

Lord Lyons has been good enough to procure a
report from M. Treitt, the Counsel to the Paris
Embassy, upon the general question of the status

in France of Frenchmen naturalized abroad, with
reference especially to their liability to the con-
scription.

As this report gives a full explanation of the
French Law and of the practice of the French
Government, it is here inserted at length :

—

" A Son Excellence Lord Lyons, Ambassadeur de
Sa Majeste Brittanique a Paris.

" My Lord, " Paris, le 26 Janvier 1868.
" Votre Excellence m'a demande la copie d'un

jugement rendu par le Tribunal Francais de Wissern-
bourg, en faveur de Michel Zeiter, ne citoyen Fran-
cais. Le jugement est cite par Laurence dans ses

Notes sur Wheaton (edition de 1863) comme ayant
decharge Michel Zeiter de toutes les obligations
qu'un Fran9ais doit a sa patrie, entre autres Pobliga-
tion du service militaire. Le motif de cette decision
serait que Zeiter avait ete naturalise citoyen des
Etats-Unis.

" II est ajoute que ce jugement semble etre une
des mres decisions (si ce n'est la seule) ou un Tri-
bunal ait reconnu que la naturalisation d'un individu
dans un pays Stranger suffisait pour effacer les

droits souverains de la mere -patrie et les obligations
qu'il y a contracted par sa naissance.

" Par suite d'observations que j'eus 1'honneur
d'adresser a votre Excellence elle ma siguale une
note que M. le Comte Walewski, Ministre des

Affaires Etraugeres en France, a adressee a M.
Calhoun, Ministre Americain, a la date du 25
Novembre 1859, note qui a ete publiee en 1860
parmi les documents distributes au Congres des
Etats-Unis.

" Dans cette note M. Walewski n'admet point
qu'un citoyen Francais puisse, par le seul fait de sa
naturalisation a l'etranger, s'exonererdes obligations
que lui imposent les lois de sa patrie, et se soustraire,

entre autres charges, au service militaire. Dans
ce dernier cas, dit le Ministre, ee Franfais refrac-
toire encourt les peines du Code Militaire (Article

230) relatives a l'insoumission. De plus, M. de
Ministre Walewski vise le Deeret Imperial du 26
Aout, 1811, lequel applique des peines severes aux
Francais qui se sont fait naturaliser etrangers
sans I'autorisation du Gouvernement.

" Enfin votre Excellence a bien voulu encore me
signaler le cas d'un nomme Alibert, iusoumis de la

classe de 1839, lequel a ete, le 10 Octobre 1852,
condamne a un mois de prison pour insoumission
par le Conseil de Guerre de Marseille.

'• Mais il a fait appel de cette sentence devant le

Conseil de Revision de Toulon, et la, avec l'assis-

tance du Consul Americain, il a excipe de sa
naturalisation aux Etats-Unis, et il a ete acquitte.

" En resume votre Excellence m'a pose la

question suivante :

—

" ' Quelle est la loi qui regit le Francais qui s'est

fait naturaliser etranger, apres son retour en
Fiance ?

'

li La question est simple, mais la reponse sera
necessairemont complexe.

" Voici d'abord la copie du jugement du Tribunal
de Wissembourg, en date du 2 Juin 1860. [Vide
Addenda F.]

" Comme on le voit, ce jugement constate unique-
ment que Zeiter a perdu la qualite de Francais ; la

consequence legale de cette constatation est qu'il ne
ueut pas servir dans les troupes Francaises ; mais le

jugement n'avait pas a se preoccuper des penalites

et des incapacities civiles que Zeiter pouvait avoir
encourues, comme nous le verrons plus loin ; cette

decision est fondee en droit, comme plusieurs autres
rendues par differents tribunaux dans des cas
analogues, surtout depuis la guerre du Nord et du
Sud, a cause de laquelle, bien des Francais, natu-
ralises Americains, sont revenus en France.

" La naturalisation d'un Francais, a, l'etranger,

quelle que soit cette nouvelle patrie, entraine pour
lui la perte de la qualite de Francais, et celle-ci

entraine ipso facto l'incapacite pour le service
militaire. C'est la aussi le cas Alibert ; il aura Cas Alibert.

Justine de sa qualite d'Americain, et aura ete
acquitte de la peine de l'insoumission, qui est de un
mois a une annee d'emprisonnement d'apres l'Article

38 de la Loi de 1832 concernant l'armee.
" Les deux cas ci-dessus ne sont rapportes dans

aucun recueil de jurisprudence : mais ils ne sont
pas les seuls; il y en a une dizaine au Bureau de la

Justice Militaire au Ministere de la Guerre.
"L'autorite militaire en France voit avec regret Jurisprudence du

la facilite qu'ont les jeunes gens de s'exonerer du Ministere de la

service militaire par une naturalisation a l'etranger,

acquise depuis plus de trois ans.

" Voici comment le Ministre de la Guerre procede
aujourd'hui en cette matiere.

" Quand un iusoumis lui est signale, il le traduit
devant un Conseil de Guerre, car un insoumis est

un soldat qui n'a pas rejoint son drapeau.
" Si l'insoumis excipe de sa naturalisation en pays

etranger, le Conseil de Guerre surseoit a l'applicafion

de la peine et accorde au prevenu un delai pour
faire constater par les tribunaux civils sa qualite

d'etranger.

" S'il obtient un jugement declarant qu'il a perdu
sa qualite de Francais, le Conseil de Guerre
1'acquitte, mais seulement quand sa naturalisation

est anterieure a trois annees; sinon les juges lui

appliquent la peine de l'insoumission: en effet, Prescription du
l'insoumission est un delit successif, e'est-a-dire, j^' d'msoumis-

C 3
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Liberation de
l'insoumis.

Garde Nationale.

Droit commun..

Droit exception.

qu'il ne peut se prescrire (se pavdonner) par aucun

laps de temps, qu'il dure aussi longtemps que

l'insoumission elle-mcme, et ne finit que quand

Pinsoumission cessr. Or, la jurisprudence des

Conseils de Guerre est que l'insoumission cesse le

jour de la naturalisation en pays etranger. Des ce

jour, la prescription court contre le delit d'insou-

mission ; alors ce delit, comme tous les autres

delits, se present par trois ans, et l'insoumis dont

la naturalisation remonte a plus de trois ans

n'encourt plus aucune peine. Si, au contraire, la

naturalisation n'a pas trois annees de date, l'ex-

Francais est traite comme un insoumis et puni lors

meme qu'il serait citoyen d'un autre pays, quel-

qu'il soit.

" Ainsi pour echapper a la peine de l'insoumission,

l'ex-Francais est oblige de passer au moins trois

annees loin de la France ; s'il revient avant ce delai,

il risque que les Conseils de Guerre lui appliquent

une peine de un mois a un an de prison, car il est

encore en etat d'insoumission.

" II ne faut pas oublier de dire que quand, dans

ce cas, l'insoumis a fait sa peine, il est libre, et sa

qualite d'etrangei empeche qu'il soit incorpore dans

l'armee Francaise.
" Telles sont les regies que suit le Bureau de la

Justice Militaire au Ministere de la Guerre.
" Les choses se passent a peu pres de meme pom-

la garde nationale. La il existe des Conseils de

Recensernent.
" Ces Conseils ont pour mission de statuer sur

les motifs d'exemption des citoyens qui refusent le

service.
" Or, il airive souveut (et cela est a ma connais-

sance personnelle) que des Francais, appeles au

service de la garde nationale, ont oppose des lettres

de naturalisation Americaine ou autre; en presence

d'un pareil document ces individus ont ete declares

exempts du service a cause de leur extraneite. Du
reste, un avis du Conseil d'Etat du 18 Novembre,

1842 (affaireVignie), aconsacre cettejurisprudence.
" De toutes les observations qui precedent que

conclure ? C'est que le Francais peut, en se faisant

naturaliser a l'etranger, se soustraire aux obligations

que lui impose la mere-patrie.

" Cette consequence decoule du droit commun et

dv droit exceptionnel.
" En effet 1'Article 17 du Code Civil dit en termes

formels que la qualite de Francais se perd par la

naturalisation acquise en pays etranger. II resulte

des discussions du Legislature de 1803, que le mot

acquise s'appliquait a uu acte d'expresse volonte,

accompli selon les formes legates de la nouvelle

patrie, et ayant pour but de renoncer proprio motu

a la qualite de Francais. (Locre, " Esprit du Code
Civil," vol. 1", page 333.)

" Le Code Civil permet done aux Francais d'ac-

querir une nationality etrangere. C'est, en effet,

un principe inherent a la liberie huraaine, un prin-

cipe de droit naturel, qu'un individu puisse quitter

le sol sur lequel l'a jete le hasard de sa naissance.

Ce principe est admis par tous les publicistes depuis

Ciceron* jusqu'a nos jours. Les lois Francaises en

contiennent maintes ibis l'enonciation. Cependant

en Prusse la naturalisation a l'etranger est soumise,

dit-on, a l'autorisation prealable du Gouvernement.

(Code Prussien, Article 2, livre 17, § 127.)
" Mais en France, d'apres le Code Civil, qui est

le droit commun, le droit de se faire naturaliser a

l'etranger est absolu.

"Le 26 Aout 1811, l'Empereur Napoleon I pro-

mulgua un Decret relatif a la naturalisation des

Francais a l'etranger.

" L'Article 1 de ce Decret est ainsi concu :

" ' Aucun Francais ne peut etre naturalise en pays

etranger, sans notre autorisation.'

" Les Articles suivants mentionnent les droits

civils dont les Francais naturalises en pays etranger

avec autorisation continueront de jouii' en France.
" Puis 1'Article 6 s'exprime ainsi :

—

" Article 6. ' Tout Francais natm-alise en pays

etranger sans notre autorisation encouira la perte

de sea biens, qui seront eonfisques ; il n'aura plus le

droit de succeder, et toutes les successions qui vien-

dront a lui echoir passeront a celui qvii est appele a

les recueillir apres lui, pourvu qu'il soit regnicole.'

" Enfin 1'Article. 1 1 <lonne au Gouvernement la

faculte d'expulser de la France le Francais naturalise

en pays etranger sans autorisation ; et en cas de

retour sur le territoirc de l'empire une seconde fois,

il peut etre condamne a une peine de une a, dix

annees d'emprisonnement.
" Ce Decret a ete, dit-on, inspire a Napoleon 1

par le ressentiment qu'il eprouvait de voir chez les

nations ennemies et dans les annees etrangeres des

Francais rebelles a l'empire. C'est ainsi qu'on ex-

plique la severite de ce Decret, qui a ete l'objet des

plus vives attaques. D'abord on lui a reproche d'et re

ineonstitutionnel, parcequ'il a ete fait et promulgue
sans le concours du Corps Legislatif, contrairement

aux Constitutions Imperiales; aussi, depuis la chute

du premier empire, plusieurs ecrivains ont soutenu

que ce Decret est tombe en desuetude. 11 y a meme
des actes du Gouvernement de la Restauration qui

ont annule des jugements rendus en vertu de ce

Decret. (Arrets du Conseil d'Etat. du 19 Juin 1814,

inseres au Bulletin des Lois.)

" Cependant un plus grand nombre d'auteurs ont

ecrit que ce Decret avait encore force de loi, par le

motif qu'il n'avait jamais ete attaque et annule

comme ineonstitutionnel par le Corps Legislatif.

De plus, de nombreux anets ont juge que les Decrets

Imperiaux promulgues et executes comme lois du

temps de l'Empire sont restes en vigueur dans toutes

leurs dispositions qui n'ont pas ete abrogees par des

lois posterieures. En effet, le Decret de 1811 a ete

applique dans des cas de succession de Francais qui

s'etaient fait naturaliser a l'etranger sans autori-

sation.*
" Mais ce Decret n'en est pas moins une violation

de la loi naturelle, en frappant de peines severes la

naturalisation a l'etranger, alors que tout les publi-

cistes proclament le droit qu'a tout homme de

changer de patrie.

" Aujourd'hui ce Decret est paralyse dans son

application ; en effet, la confiscation des biens a 6te

abolie par la Charte de 1814. Puis est venue la

Loi de 1819 (14 Juillet), qui place, quant aux biens

et (tux successions, tous lesetrangers dans les mimes
droits que les Francais, sans distinction entre les

etrangers d'origine et les etrangers par naturali-

sation. Un arret solemnel de la Cour de Paris

a juge que ce Decret n'est plus applicable au droit

de succeder.t

"Les annates de la jurisprudence ne fournissent

depuis plus de vingt ans pas un seul cas ou, soit le

Gouvernement, soit des parties interessees dans des

successions, aient provoque ^application du Decret

de 1811. Je crois que si le cas se presentait, les

Cours hesiteraienl beauctiup avaut d'appliquer Lea

dispositions si rigoureuscs de cette legislation

exceptionnelle.
'• Mais que d'incertitudes en cette matiere, si

importante puis qu'elle touche au status personnel!
" Remarquons cependant que le Decret du 2b"

Aout 1811 (qu'il soit encore en vigueur ou qu'il

soit tombe en desuetude) u'aunule pas les naturali-

sations a l'etranger sans autorisation ;
il les punit,

mais il les laisse subsister. Le Francais a done une

* Ciceron, " Oratio pro Cornelio Balbo," c. 13 ; Grotius,

lib. ii. ut v. § 24 ; Puffendorff, lib. viii. c. 1 1 . § 2 ; Merlin,
" Repertoire' General," verbo " Souverainetc," § 4 ; Wolf,

76 partie, p. 187 ;
" Constitution Fran9aise de Frirnaire,

An 8," dans son Article 4 ; Toullier, " Code Civil," tome i.

No. 266 ; &c.

* Voyez, entre autres, un Arret de la Cour de Pau, de

19 Mars 1834. " Collection des Arrets de Dalloz," Annexe

1835, 2me Partie. p. 38.

f Arret du 1 Pevrier, 1836. "Collection des Arrets de

Dalloz ' Anuce 1S36, 2e partie, p. 71.
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nouvelle patrie, a laquellc il a ete oblige de prefer

serment. Personne ne pent avoir deux patries.'*

L'interet general des nations exige qu'on n'ait pas

deux patries.

f

" La patrie d'adoption efface la mere-patrie

;

dans mon opinion, l'ex-Francais est degage de ses

obligations envers cette derniere. Le Gouverne-

ment Anglais en delivrant <les lettres de naturalisa-

tion mix etrangers, les avertit en meme temps qu'il

n'entend point les degager de leurs obligations

envers leur mere-patrie.
•• C'est la un acte de prudence. Mais la loi

Fraucaise est muette sur les droits qn'elle retient

contre les iniividus qui se font naturaliser au

dehors sans autorisation. Elle les assimile aux
etrangers quant aux droits civils. La loi Francaise

rompt ainsi elle-meme tous les liens qui rattaclient

un ex-Francais a, la mere-patrie. En dehors de la

confiscation des biens et de la decheance du droit

de succeder en France—penalites de 1811, aujour-

d'hui inapplicables et inappliquees—la loi n'impose

a. l'ex-Francais que l'obligation de ne jamais porter

les armes contre la France, sous peine de mort.J
" Le Francais qui renonce a sa qualite sait les

droits dont il sera prive en France. Les tribunaux

peuvent lui refuser leur justice dans ses debats

avec des etrangers. S'il est plaignant ou deman-
deur, il peut etre soumis a la caution judicatum
solvi. II ne jouit plus d'aucun droit politique ou
municipal. II est incapable de fonctious publiques

et de l'exercice de certaines professions ; enfin,

pour abreger cette nomenclature, il peut etre

expulse du territoire Francais, comme tous autres

etrangers, par simple mesure de police.

§

" Le Francais a du calculer les inconvenieuts et

les avantages de sa naturalisation a l'etranger. II

est exonere des charges imposes par la mere-patrie.
" Cet etat des choses est facheux ; ainsi, pour se

faire naturaliser Suisse, il suflit d'un an de sejour

dans le pays et du paiement de quelques francs.

C'est une grande facilite donnee aux jeunes

Francais que veulent echapper a la loi militaire.

Ce point meriterait I'attention du legislateur Fran-

cais, mais en ce moment il faut prendre la loi telle

qu'elle est, et dire que la naturalisation a l'etranger

degage le Francais de ses obligations envers la

France. Les jugements des tribunaux ne font que
constater l'extraneite ; les consequences de l'extra-

neite decoulent des lois elles-memes ; l'une de ces

consequences est l'exoneration du service militaire.

" Je crois avoir ainsi repondu en tous points a la

question que votre Excellence m'a posee ; je 1'ai

degagee de toutes les questions accessoires que la

perte de la qualite de Francais fait surgir, mais qui
auraient obscurci la matiere. En resume, je suis

amene a conclure que La France n'impose a l'ex-

Francais d'autre obligation que de ne pas porter

les armes contre elle.

" Je me permets d'ajouter que cette conclusion

choque mon sentiment intime
; je regrette de voir

une simple naturalisation a l'etranger aneautir
toutes les obligations que Ton doit a la mere-patrie.

Mais les questions de droit ne se resolvent pas avec
le sentiment seulement ; c'est avec la loi telle

qu'elle est et non telle qu'elle devrait etre.

"Agreez, &c.
(Signe) " Treitt,
" Avocat a, la Cour Imperiale,

" Conseil a l'Ambassade Anglaise.
" Paris le 26 Janvier, 1868."

Naturalization of Aliens in France.

Under the old law of France, the Dutch and
Swiss and other nations had, by virtue of Treaties,

* "Expose des Motifs du Premier Titre du Code Civil."
1803.

t " Repertoire General de Merlin," verbo ' Loi," § 6.

X " Article 75 du Code Penal ; et Article 1 1 du Decret du
26 Aout, 1811 ; Articles 21 et 22 du Code Civil.

§ Article 1.3, Loi du 3 Decembre 1849, sur les etrangers.

the rights of natives (indigeitatus) ; and by the Foehx, " Droit

Bourbon Family Compact of 1761, a similar privi- priv^Eanton
lege was conceded to Spanish subjects. Demangeat, 1856

The Law of May 2, 1790, provided

—

M^Wardan
" Tous ceux qui, nes hors du royaumc de parents Mi\ McGregor's

, /, ,-. ,.
J

.

r
i ,_, evidence before

etrangers, sont etabns en France, seront reputes the Alien Com-

Francais et admis, en pretant le serment civique, mlttee-

a l'exercice des droits de citoyen actif, apres cinq

ans de domicile continue duns le royaume, s'ils om,
en outre, acquit des immeubles, ou epouse une
Francaise, ou forme un elablissement de commerce,
ou retail dans quelque ville des lettres de bour-
geoisie."

The Constitution of the 3rd of September 1791,
" permet au pouvoir legislatif de delivrer a un
" etranger, pour des considerations importantes, un
' : acte de naturalisation, a la charge seulement de
" la residence et du serment."

Thus was established the system of " grande et

petite naturalisation," which, with various modifi-

cations, has continued in force up to the accession

of the present Emperor.
The Constitution of 1793 did away with the

oath, and declared French citizens all aliens aged
21 who had been domiciled in France for one year,

and who lived by labour.

The Constitution of 1795 abrogated that of

1793, and made it a condition of naturalization

that an alien should have previously declared his

intention to domicile himself in France.

By the terms of the 3rd Article of the Constitu-

tion of 1801, " un etranger devient citoyen Francais
" lorsque, apres avoir atteint Page de 21 ans ac-
" complis, et avoir declare l'intention de se fixer

" en France, ily a reside pendant dix ans consecu-
" tives."

By a Decree of the Senate of 1804, confirmed

by a Decree of the 17th of February 1808, the

Government was authorized to confer the quality

of French citizen, after one year's residence, on
any alien who had rendered important services to

France, thus reviving the " grande naturalisation
"

of 1790, but without requiring an oath.

By an Ordinance of the 4th of June 1814,

Article 1, " conformement aux anciennes Consti-
" tutions Francaises, aucun etranger ne pourra
" sieger, a compter de ce jour, ni dans la Chambre
" des Pairs ni dans celle des Deputes, a moins que,
" par l'importants services rendus a l'Etat, il n'ait

" obtenu de nous (du Roi) des lettres de naturah-
" sation verifies par les deux Chambres."

The privilege of " grande naturalisation " has

been conferred on Benjamin Constant, and other

distinguished foreigners.

These laws were consolidated by the Law of the

3rd of December 1849.

"Article 1. Le President do la Republique
statuera sur les demaudes en naturalization.

" La naturalization ne pourra elre accordee
qu'apres enquete faite par le Gouvernement rela-

tivement a la moralite de l'etranger, et sur l'avis

favorable du Conseil d'Etat.

" L'etranger devra, en outre, reunir les deux con-

ditions suivantes :

—

" 1. D'avoir, apres l'age de vingt et un ans
accomplis, obtenu l'autorisation d'etablir son domi-
cile en France, eonfonnement a, l'Ai'ticle 13 du
Code Civil.

" 2. D'avoir reside pendant dix ans en France
depuis cette autorisation.

" L'etranger naturalise ne jouira du droit d'eligi-

bilite a, l'Assemblee Nationale qu'en vertu d'une loi.

" 2. Neanmoins, le delai de dix ans pourra etre

reduit a une annee en faveur des etrangers qui

auront rendu a la France des services importants,

ou qui auront apporte en France, soit une industrie,

soit des inventions utiles, soit des talents distingues,

ou qui auront forme de grands etablissements.

" 3. Tant que la naturalisation n'aura pas ete

prononcee, l'autorisation accorded a l'etrange.r

d'etablir son domicile en France pourra toujours

C 4
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Stre revoquee ou modifiee par decision du Gouverne-

ment, qui devra prendre I'avis du Conseil d'Etat.

" 4. Les dispositions de la loi du 14 Octobre

1814, concernant Les habitants des Departements

reunis a laFrance ne pourront plus rive appliquees

a l'avenir.

" 5. Les dispositions qui precedent lie portent

aucuneatteinte aux droits d'oligibililo a l'Assemblee

Nationale acquis aux etrangers naturalises, avant

la promulgation de la presente Loi.

"6. L'etranger qui aurait fait, avant la promul-

gation de la presente Loi, la declaration prescrite

par l'Article 3 de la Constitution de l'an VIII,

pourra, apres une residence de dix annees, obtenir

la naturalisation suivant la forme indiquee par

l'Article 1.

" 7. Le Ministre de 1'Interieur pourra, par

mesure de police, enjoindre a tout etranger

voyageant ou residant en France, de sortir imme-

diatement du territoire Francais, et le faire conduire

a la frontiere.

"II aura le meme droit a l'egard de l'etranger

qui aura obtenu l'autorisation d'etablir son domicile

en France ; mais apres un delai de deux rnois, la

mesure cessera d'avoir efFet, si l'autorisation

n'a pas ete revoquee suivaut la forme indiquee dans

l'Article 3.

" Dans les Departements frontieres, le Prefet

aura le meme droit a l'egard de l'etranger non

residant, a la charge d'en referer immediatement au

Ministre de 1'Interieur.

" 8. Tout etranger qui se serait soustrait a 1'exe-

eutiou des mesures enoncees dans l'Article pre-

cedent ou dans l'Article 272 du Code Penal, ou

qui, apres etre sortis de France par suite de ces

mesures, y serait ventre sans la permission du

Gouvernement, sera traduit devant les tvibunaux et

condamne a un emprisonnement d'un mois a six

mois.
" Apres l'expiratiou de sa peine, il sera conduit

a la frontiere.

"Les peines prononcees par la presente Loi pour-

ront etre reduites eonformement aux dispositions de

l'Article 463 du Code Penal."

On the 29th of June 1867 a law was passed

reducing the term of residence required from 10

to three years :

—

"Art. 1. Les Articles 1 et 2 de la Loi du

3 Decembre 1849, sont remplaces par les disposi-

tion suivantes :

"Art. 1. L'etranger qui, apres l'age de vingt et

un ans accomplis, a, conformement a l'Article 13

du Code Napoleon, obtenu l'autorisation d'etablir

son domicile en France, et y a reside pendant tvois

annees, peut etre admis a jouir dc tous les droits de

citoyen Francois.

" Les trois annees eourront a partir du jour oil

la demaude d'autorisation aura ete enregistree au

Ministere de la Justice.

" Est assimile a la residence en France le Bejour

en pays etranger pour l'exercicc d'une fonction

conferee par le Gouvernement Francais.

"II est statue sur la demande en naturalisation,

apres enquete sur la moralite de L'etranger, par un

deeret de l'Empereur, rendu sur le rapport du

Ministre de la Justice, le Conseil d'Etal entendu.

"Art. 2. Le delai de troifl ans. fixe par L'Article

precedent, pourra etre reduil a une Beule annee en

favour des etrangers qui auront rendu a la France

des services importants, qui auront introduit en

France soit one Industrie, soil des inventions utiles,

qui y auront apporte des talents distdngues, qui y
auront, forme de grands etablissements ou cree de

grandes exploitations agricoles.

"Art. 2. L'Article 5 de la Loi du 3 Decembre,

1849, est abroge."

It will be seen, therefore, thai there are two

forms of natuvalisation in France.

'•La grande naturalisation," 3 which confers the

privilege of sitting in the Chambers, and which
corresponds in some measure to the former English

form ofspecial naturalization by Act of Parliament

repealing the disabilities of previous Acts in favour

of a particular person, as was done in the ease of

Prince Albert, and to the present naturalization by

Act of Parliament, as in the Bischoflsheim case.

"La petite naturalisation" corresponds with our "AliauOom-
naturalization 1>\ certificate from the Secretary of " "."-''p- 30-

, .
J

, , , i t j • i
31r. McGregor.

Slate, and is granted by lettres de declaration ae

naturalite to aliens who have complied with the

conditions of the law. The alien is supposed to

have resided in France with the permission of the

Government, from the fact of his name and domicile

having been registered with the Ministry of the

Interior, as required by the Police Regulations from
all residents.

Debate in Corps Legislatif on the Army Bill,

December 1867.

In the recent discussion on the law for the reor-

ganization of the army, M. des Rotouvs proposed

the following amendment to the first clause of the

Bill :—
" Les individus nes en France de parents

etrangers et y avant leur resideuce seront soumis

a la loi du recrutement dans l'annee qui suivra

leur majoritc.
'• Ceux d'entre eux qui voudront conserver

leur qualite d'etrangevs en fcront la declaration et

seront admis dans la legion etrangere."

Marechal Niel, the Minister of War, spoke in

favour of the principle of this amendment, and

stated that the conscription ought at all events to

be extended to the sons born in France of aliens

themselves born in France, and who by the Law
of 1851 were declared to be Frenchmen, unless

they selected the nationality of their fathers on

attaining their majority.

Objection was, however, taken to making such

an alteration in the laws affecting the nationality

of aliens by means of a clause introduced into an

Army Bill ; and, on M. Baroche, Minister of

Justice, undertaking that the matter should receive

the careful attention of the Government, M. des

Rotours withdrew bis amendment.
Nombre des sujets Anglais qui ont obtenu de

1851 a 1861 l'autorisation d'etablir leur domicile

en France, et de ceux qui, pendant la meme
periode, ont ete naturalises Francais.

Lord Lyons, >"o.

2i8 ; Dec. 31,

1887.
" Monitcur," Dec.
SI, lb07.

In Lord Cowley's
June

11, 1861.
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&c, vol. xii. p. 321 ; Article. " De la Naturalisa-

tion collective et de la perte collective de la qualite

tie Francais," par M. Foelix, and vol. x. p. 446
;

" Des Effets de la Naturalisation," par M. Foslix
;

and Dictionnaire de Droit," par M. Dalloz,

" Naturalisation.")

Fcclix, " Droit
International
Privt-,"vol. i. p.9S,

PEUSSIA.

Naturalization of Aliens in Prussia.

" En Prusse, l'etranger acquiert le droit de

eitoyen par sa nomination a une fonction publique.

Aussi la Loi du 31 Decembre 1842, donue aux
autorites administratives superieures (regencesj le

pouvoir d'accorder la naturalisation a l'etranger

qui justifie d'une bonne eouduite et de moyens
d'existence. La loi excepte settlement les Juifs,

les sujets d'un Etat faisant partie de la Confedera-

tion Germanique, les mineurs et autres personnes

incapables de disposer ; a leur egard, elle contient

des dispositions particulieres.

" La femme etrangere acquiert le droit de sujet

Prussieu par son mariage avec un Prussien."

Provision was made by the Constitution of the

Germanic Confederation for the reciprocal admis-

sion of the subjects of one State to the privileges

of citizenship in the other States.

Expatriation.

Extractfrom the Laws of Prussia, of December
31, 1842, concerning the. loss of the quality of a
Prussian subject.

§ 15. The quality of a Prussian subject is lost :

1. By discharge upon the subject's request.

2. By sentence of the competent authority.

3. By living 10 years in a foreign country.

4. By the marriage of a female Prussian subject

with a foreigner.

§ 16. The discharge has to be asked for from
the police authority of the province in which the

subject's domicile is situated, and is effected by a

document made out by the same authority.

§ 17. The discharge cannot be granted :

(1.) To male subjects who are between seven-
teen and twenty-five years of age, until they have
got a certificate of the military commission of
recruitment of their district, proving that their

application for discharge is not made merely to
avoid the fulfilling of their military duty in the
standing army.

(2.) To actual soldiers, belonging either to the
standing army or to the reserve ; to officers of the
militia and to public functionaries, before their

being discharged from service.

(3.) To subjects having formerly served as

officers in the standing army or the militia, or
having been appointed military employes, with
the rank of officers, or civil functionaries, before
they have got the consent of their former chief.

(4.) To the persons belonging to the militia, not
being officers, after their having been convoked for
actual service.

§ 18. To subjects wishing to emigrate into a
State of the German Confederacy, the discharge
may be refused if they cannot prove that the said
state is willing to receive them.—(See Act of the
German Confederation, Art. 18, No. 2, lit. A.)

§ 19. For other reasons than those specified in

§ § 17 and ] 8, the discharge cannot be refused in
time of peace. For the time of war, special
regulations will be made.

§ 20. The document of discharge effects, at the
moment of ils delivery, the loss of the quality as
Prussian subject.

§ 21. If there is no special exception, the dis-
charge comprehends also the wife and the minor

22112.

children that are still under their father's

authority.

§ 22. Subjects living in a foreign country may
lose their quality as Prussians by a declaration of
the police authority of Prussia, if they do not obey,
within the time fixed to them, the express summons
for returning to their country.

§ 23. Subjects who either

—

(1.) Leave our states without permission, and do
not return within 10 years, or—

(2.) Leave our states with permission, but do not
return within 10 years after the expiration of the
term granted by the said permission, lose their
quality as Prussian subjects.

§ 24. Entering into public service in a foreign
state.

The entering of a subject into public service in

a foreign state is allowed only after his discharge
(see § 20) has been granted to him. Anybody who
has obtained it, is permitted to do so, without
restriction.

§ 25. A subject who

—

(1.) Either takes public service in a foreign state

with our immediate permission,

—

(2.) Or is appointed in our states by a foreign
power, in an office established with our permission,
as, for instance, that of consul, commercial agent,
&c, remaining in his quality as a Prussian.

§ 26. General disposition.

Subjects who emigrate without having obtained
their discharge, or violate, by their entering into
public service in a foreign state, the disposition of

§ 24, are to be punished according to the laws
existing in that respect.

Given under our hand and seal, Berlin, this 31st
of December 1842.

Frederick William.
(L. S.)

Extractfrom the Constitution ofPrussia o/1850.

Tit. I. Rights of the Prussians.
Ait. 1 . The right to emigrate cannot be restricted

by the state, except with respect to the duty of
military service.

See also a memorandum furnished to the United
States' Minister at Berlin by the Prussian Govern-
ment in 1859. (Appendix G.)

AUSTRIA.

Naturalization of Aliens.

In Austria an alien acquires the rights of citizen-

ship by being named a public functionary. The
Government can also confer those rights upon an
alien who has been previously authorized to exer-
cise a profession, after 10 years' residence.

No one can exercise any profession in Austria
without the permission of the authorities.

Mere admission into the military service does not
give the right of naturalization.

The wife of an Austrian becomes an Austrian
subject by her marriage.

Expatriation.

Emigration is not permitted without the consent
of the proper authorities; but the emigrant who has
obtained permission and who quits the empire sine
animo revertendi forfeits his privileges as an
Austrian subject.

For a fuller account of the Austrian laws, see
the Report by the Counsel of the Vienna Embassy.*
(Addenda H.)

* This Report was procured by the Hon. II. Wodehouse,
2nd Secretary at Vienna.

D

Fa-lix, vol. i. p.
9S.
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Fffilix, vol. 1, p,
99.

Sir R. Philli-

more, vol. 1. p.

352.

Foelix, vol. l

:i9.

Ibid. p. ino.

Foelix, vol. 1. p.
100.

BAVARLA.

Naturalization, of Aliens.

Naturalization is acquired,

—

1. By the marriage of a foreign woman with a

Bavarian;

2. By domicil, on affording proof of Laving been

liberated from personal allegiance to a foreign

State ;

3. By Royal Decree, under the supervision of

the Council of State.

Expatriation.

By naturalization in a foreign country without

having previously obtained authorization from the

King:
By emigration ;

By the marriage of a Bavarian woman with an

alien.

Lord Napier, No.
180; March 30,
18M.

WURTEMBERG.
Naturalization.

An alien must belong to a commune in order to

have the rights of citizenship, unless he has been

named to some public employment.

Expatriation.

The rights of citizenship are lost by emigration

under the authority of Government and by accept-

ing foreign service.

NETHERLANDS.

The power of conferring naturalization rests

with the King. (Articles 9 and 10 of the Constitu-

tion of 1815.)

RUSSIA.

An alien becomes naturalized by taking an oath

of fidelity to the Emperor ; but he can, if he wishes

it, renounce his naturalization and return to his

native country.

Naturalization Law of the 6th of March 1864.*

(A.)— 1. A foreigner mnst be domiciled in the

Empire before he can be admitted as a Russian
subject.

2. A foreigner wishing to become domiciled in

Russia must inform the Governor of the Province
in which he wishes to reside of his desire to do so

explaining the nature of his occupation in his own
country, and the pursuits he purposes to follow in

Russia. On the receipt of such declaration the

petitioner is considered to be domiciled in Russia,

but will nevertheless be accounted a foreigner until

he shall have taken the oath of allegiance.

3. Foreigners already resident in Russia, dis-

tinguished in art, trade, commerce, or in any other

pursuit, may prove their domiciliation by other

means than those specified in § 2.

4. A foreigner, after being domiciled five years

in Russia, may apply to be admitted to Russian
allegiance.

5. Foreign married women cannot become Rus-
sian subjects without their husbands.

6. The allegiance, when sworn to, is merely
personal, and does not affect children, whether of

age or minors, previously born. Those born after

* For a full translation of this Law, see the " Journal do
St. Petersbourg," inclosed iu Lord Napier's No. 207, April 13,

1864.

the adoption of Russian nationality are acknow-
ledged as Russians.

7. Specifies rules to be observed in petitioning

the Minister of the Interior to be admitted to

Russian allegiance (documents and declarations

required, &c.)

8. It is optional with the Minister to grant the

above petition or not.

9. An oath to be taken.

10. Mode of taking oath.

11. In special cases, the period requisite to con-

stitute a domicile may be shortened.

12. Children of foreigners not Russian subjects,

born and educated in Russia, or, if born abroad, yet
who have completed their education in a Russian

upper or middle school, will be admitted to Russian
'

allegiance, should they desire to do so, a year after

they shall have attained their majority.

13. The children of foreigners wishing to

become Russian subjects will be admitted on the

same terms as their parents.

14. Foreigners in the Russian military or civil

service, or ecclesiastics of foreign persuasions, will

be admitted to Russian allegiance without period
of domicile.

15. A Russian subject marrying a foreign

husband, and therefore cousidered a foreigner,

may, on the death of her husband, or in case of her
divorce, return to her former allegiance.

16. The children in the above case are treated

as in § 12.

17. Foreign women marrying Russian subjects,

and the wives of foreigners who have become
Russian subjects, are admitted as Russian subjects

without taking oath of allegiance. Widows and
divorced wives retain the nationality of their

husbands.

18. Special enactments relative to colonists,

foreign agricultural labourers, Bulgarians, &c,
remain in full force.

19. Foreigners admitted to Russian nationality

are placed, in respect to their rights and obliga-

tions, on a perfect equality with born Russians.

20. Provides for the speedy transaction of busi-

ness in connexion with the adoption of Russian

nationality.

(B.)—Transitional Measures.

1. Foreigners who shall have already adopted
Russian nationality may return at any time to their

former nationality, on payment of all claims against

them, whether Government or private.

2. Those who throw off their Russian allegiance

may either quit the country, or remain in Russia,

enjoying equal rights with other foreigners. They
must provide themselves with national passports

within a year, if resident in European Russia or

belonging to a country in Europe, or within two
years, if residing in Siberia, or having to obtain

such passports in any other quarter of the globe.

On the lapse of those dates, without production of

passport, the foreigner must either leave the country
or resume his Russian nationality.

3. Exceptions in eases of deserters and Asiatics.

4. Annuls all enactments compelling Russian

women married to foreigners to sell theirimmovable
property in Russia, with the exception of certain

kinds of property which, as foreigners, they still

have no right to possess. With respect to the

enactment concerning the payment of three years'

dues and export duties by foreigners wishing to

leave their Russian nationality, thai law is abro-

gated in respect to those countries which shall

adopt a m tprocity in such matters.

(C.) Abrogating law by which a foreigner was
obliged to take an oath of allegiance prior to his

marriage with a Kussian woman, and by which lie

was required to ask permission of the Emperor to

contract marriage with a Russian woman of the

orthodox faith.
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Aliens Com-
mittee, p. 59.

HAMBURGH.
Aliens can become naturalized after six months'

residence on payment of a small fee.

The law of Hamburgh is said to recognise a

double allegiance in persons thus naturalized, and

does not require any renunciation of native alle-

giance.

Ibid. p. 53.

Letter from Mr.
Prevost, Swiss
Consul.

Codice delle Due
Sicilic, Art. 11.

Ibid. Article 25.

:

riles f't

Criniinelles" de
M. Victor

x, vol. ix.

uu. Code

BELGIUM.

The law of Belgium is the same as that of France,

except that the " grande naturalisation " can only

be conferred by Act of the Legislature.

SWITZERLAND.

According to a paper quoted before the Aliens

Committee "in some Cantons the Acts of Natural-
" ization are granted by the Legislature, in others

" by the Executive Government. In most Cantons,
" among others in Berne, Zurich, Vaud, and
" Geneva, the privileges are complete and without
" any restriction, from the date of the act. In
" Tessiu, a naturalized foreigner can only exercise

" the rights of citizenship after a lapse of five

" years from the date of his naturalization. In
" Thurgovie, no one can hold any office in or under
" the Government unless he has been a burgess of
" the Canton at least five years. In St. Gall,

" Thurgovie, and Tessin, a foreigner, in order to

" obtain his naturalization, must renounce his

" foreign rights of citizenship or allegiance."

(See also what M. Treitt says respecting the

facility with which Swiss citizenship is acquired.)

ITALY.

Laivs ofthe Two Sicilies.

By the Civil Code of the Two Sicilies provision

was made both for naturalization and expatriation.

A Royal decree of the 17th December 1817,
provided that special naturalization may be granted
after one year's residence to any one who lias

rendered important service to the State, and ordi-

nary naturalization after 10 years' consecutive resi-

dence, on giving proof of means of subsistence
and declaring intention to become domiciled in the
kingdom.

Expatriation followed on entry into a foreign
military service, but the person expatriated still

remained subject to the penal law if he re-entered
the kingdom after having taken up arms against
it.

Permission was given to enter a foreign service
on condition that the person lo whom it was granted
should not take any oath on accepting such service,
except with a reservation that he should not be
called upon to take aims against the Two Sicilies,

and with the understanding that he should not
be accredited to that country as ambassador or
minister.

Laws of Sard/' //it/.

The Civil Code of Sardinia of 1837, known as
the " Codice Albertino," contains the following,
among other, provisions respecting aliens :

—

19. A child born abroad of a father who enjoys
civil rights, is also a subject, and exercises all the

of one."
" 24. A child, born in the State, of an alien who

has established his domicile therein, with intent to
remain permanently, is considered a subject.

" The intention to establish a permanent domicile
is shown by an uninterrupted residence of 10 years
for other than commercial purposes."

" Atti TJfficiali,

Leggi, Decreti,
&c.'

Y
Vol. v.

Part i. p. 292.

" 42. Aliens who have been naturalized lose the
privileges of naturalization by an absence from
the kingdom for one year without the King's
permission."

Conscription Law.

The Army Law of the Kingdom of Italy is very
strict. (" Regolamento sul Reclutamento dell'

Esercito :" March 31, 1855.

Sec. 21. The sons of an alien born within the
State, who are comprised within the terms of the
24th Article of the Civil Code, are considered as
citizens, and must inscribe their names, or cause
them to be inscribed, on the Levy List of the

communes in which they reside.

Sec. 22. Aliens and their sons who are admitted
to enjoy civil rights, and are presumed to be citizens

according to the Civil Code, are obliged to inscribe

their names in like manner, unless the class to

which they belong by age has furnished its con-
tingent.

Sec. 23. Aliens who, according to the code, are
considered citizens, or have been naturalized, must
inscribe their names and satisfy the obligations of
the levy, although they may be required for military

service, and maintained to be subjects of then- native
State.

Sec. 24. The sons of a naturalized citizen bom
before his naturalization must be inscribed on the
list of their last place of residence in the State.

Sec. 25. Naturalization abroad, without the
King's permission, does not exempt from the con-
scription, and the inscription of the name must be
at the last place of residence within the State.

Sec. 26. Diplomatic and consular agents abroad
to send to the Minister of War every year lists of
the citizens resident within their jurisdiction, who
are liable to the conscription.

Such persons to be warned that they are required

to return to their native country to fulfil their obli-

gations, under penalty of incurring the law for the
punishment of contumacy.

Regulations made for persons residing in countries

distant more than 600 miles off, with certain reser-

vations, and for the case of those who are under-
going legal punishment in a foreign country.

Revised Italian Code.

By a decree of the 2nd of April 1865, the
government was authorized to publish a new
Revised Civil Code for the Italian kingdom, and
this Code was accordingly prepared and came into

operation on the 1st of January 1866.

The Code is of great interest and importance as
being the last Code published, founded on the Code
Napoleon.

It may, therefore, be supposed to contain all the
additions and alterations which experience has
proved requisite.

An official copy has been furnished by Sir " Codice Civile

A. Paget for use in this Memorandum. (

}?T
1

t

I

^g'1
,

The following is a translation of the provisions lib. in. tit. l.

of the first book of the Code.

" Of Citizenship and the Enjoyment of Civil
Rights.

" 1. Every citizen enjoys civil rights who has
not been deprived of them by a penal sentence.

" 2. Communes, Provinces, Civil and Ecclesi-
astical establishments, and in general all legally

recognized public bodies, are considered as personal,

and enjoy civil rights according to the laws and
usages of public right.

" 3. An alien is admitted to enjoy the civil

rights appertaining to citizens.
" 4. The child of a citizen is a citizen.

" 5. If the father has lost his citizenship before

the birth of the child, the latter is reputed a citizeri

if he is born within the State and resides therein.

D 2
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" Nevertheless, on becoming of age, according

to the laws of the realm, he may elect to take the

quality of an alien on making a declaration before

the authorities of the civil state in which he resides,

or if in a foreign country, before the Royal diplo-

matic or consular agents.

" 6. The child, born in a foreign country, of a

father who has lost his citizenship before the child's

birth, is reputed as alien.

" He can, however, elect to take the quality of

a citizen on making a declaration as prescribed by

the preceding Article, and fixing his domicil in the

kingdom during the year in which he makes such

declaration.
" Nevertheless, if he has accepted public em-

ployment in the kingdom, or has served in the army

or navy, or otherwise satisfied the requirements of

the conscription without seeking exemption as an

alien, he shall be considered a citizen without

further process.

" 7. When the father is unknown, the child of

a citizen mother is a citizen.

" When the mother has lost her citizenship

before the birth of the child, the dispositions of the

two preceding Articles become applicable.

" If even the mother is unknown, a child born in

the kingdom is a citizen.

" 8. The child of an alien who has established

his domicil within the kingdom uninterruptedly for

10 years is considered a citizen ; residence for

commercial purposes is not suificient to constitute

domicil.
" The child can, however, elect to be considered

an alien, on making the declaration prescribed in

Article 5.

" When the alien has not established his domicil

in the kingdom for 10 years, the child is considered

an alien ; but the dispositions of the two first

paragraphs of Article 6 are applicable to the

case.

" 9. An alien woman who marries a citizen

acquires citizenship, and preserves it even in

widowhood.
" 10. Citizenship is conferred on an alien

together with naturalization by law or by Royal

decree.
" Royal decree will not be effectual unless it be

registered by the proper civil authority of the State

in the place where the alien intends to establish or

has established his domicil, and unless an oath has

been taken by him, before the said official, to be

faithful to the king, and to observe the statutes

and laws of the realm.
" The registration must be effected within six

months of the date of the decree, which will be

otherwise annulled.

"The wife and minor children of an alien who
has obtained citizenship become citizens, on the

condition of their also establishing (heir residence

in the realm, but the children can elect to lake

upon thrin the quality of aliens on making the

declaration prescribed in Article o.

" 11. Citizenship is lost:

" (1.) On renunciation by declaration before the

proper civil authority of the province wherein the

person resides, and subsequent emigration to a

foreign State.
" (2.) By naturalization in a foreign country.
" (3.) By accepting employment From a foreign

state without previous permission of the Italian

Government, or by entry into the military service

of a foreign Power.
" The wife and minor children of otic who has

lost his citizenship he ne aliens, unless they have

continued to reside within the realm.

" Nevertheless, the wife can re-acquire citizen-

ship in the ease and by the means stated in the

second paragraph of Article 14. ami the children

according to the second and third paragraphs of

Article 1 1

.

" 12. Loss of citizenship in the cases stated in

the preceding Article does not exempt from the

obligations of military service, nor from the
penalty inflicted on anyone who bears arms against

his native country.

" 13. The citizen who has lost his citizenship

for any of the reasons stated in Article 11 will

recover it :

" (1.) By returning to the realm with the special

permission of the Government.
" (2.) By renunciation of the foreign citizenship,

employment, or military service acquired in the

foreign country.

" (3.) By declaring before the proper civil

authority of the State an intention to establish

domicil within the realm, and by so bona fide
establishing it within a year.

" 14. A woman who is a citizen, and who
marries an alien becomes alien ; since by the act

of marriage she acquires the oitizenship of her

husband.
" On becoming a widow she recovers citizenship

by residence within or return to the realm, on

declaring in either case, before the civil authority

of the State, her intention to establish her domicil

therein.

" lo. The acquisition or restoration of citizen-

ship in the cases aforesaid does nut take effect

until the day after that in which the required

conditions and formalities are complied with."

In the Articles of the Code of which the fore-

going is a translation, the expression " cittadi-

nanza " is used to express citizenship ; but it will

be seen, on referring to Article 10, a distinction is

drawn between citizenship (
" cittadinanza "

) and

naturalization (" naturalita).

This is owing to the fact that Italian citizenship,

properly speaking, is local ; the provinces being

divided, for the purposes of conscription and

taxation, into districts, within one of which every

Italian is bound to have his name inscribed on the

the district lists.

This " cittadiuauza," therefore, corresponds

somewhat to the German " burgher-recht," and as

a local honorary privilege is conferred on dis-

tinguished persons, like our " City freedom."

Thus Garibaldi was presented with the " citta-

dinanza" of all the Italian towns.

The distinction is of no great importance, as by

Article 1, " every citizen enjoys civil rights ;
" but

it may be worth mentioning.

SPAIN.

Extract from the Constitution of May 23, 1845.

TAUT I.

Article I.

" Spaniards are :

'• 1. All persons born within the dominion- of

Spain.
' ; 2. The children el' a Spanish father and mother.

though burn out of the dominions of Spain.
•• ;;. Aliens who haw obtained a certificate of

naturalization.
" 4. The-/ who, without having obtained such

Certificate, have acquired a domicil in any part of the

monarchy.
" The quality of a Spaniard is losl by naturaliza-

tion in a foreign country or by admission to the

exapli vigii government without the royal

icense.

" The rights which aliens who may become

naturalized or domiciled shall enjoy shall be

determined by law."
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Collecion Legis-
lative de Espana,
Tonio lvii. p. 4S2.

Extracts from the Royal Decree, of the 11th

ofNovember 1852, respecting Aliens.

PART I.

Cap. I.

" Aliens are :

" 1. All persons born of alien fathers without

the Spanish dominions.
" 2. The children of an alien father and Spanish

mother born without the said dominions, unless they

reclaim Spanish nationality.
" 3. Children born within Spanish territory of

alien fathers or of an alien father and Spanish

mother, unless they make such a reclamation as

aforesaid.
" 4. Children born without the Spanish dominions

of fathers who have lost their Spanish nationality.

" 5. A Spanish woman married to an alien.

" The national vessels are considered as part of

the Spanish dominions without any distinction.

" Article 2. Aliens who have obtained a certi-

ficate of naturalization or become domiciled in

accordance with the law are considered Spaniards.

" Article 3. All persons residing in Spain who
have neither become naturalized nor settled therein

are aliens domiciled or transitory.

" Article 4. A legal domicil is acquired by those

who have established themselves with a settled

habitation or fixed residence for the space of three

years, with the possession of real property or the

exercise of some trade or profession or known mode
of livelihood in the Spanish territory, with the

permission of the superior civil authority of the

province.
" Article 5. Transitoiy aliens are those who

have not acquired a fixed residence in the kingdom
in the manner prescribed by the preceding article."

Cap. II.

" Article 8. A transitoiy alien who desires to

become domiciled must request the necessary license

from the superior civil authority of the province,

with proofs of his having fulfilled the conditions

required by Article 4.

" Articles 9, 10. Registries of transitory and
domiciled aliens to be kept by governors of

provinces and foreign consuls.

" Article 12. Those whose names are not inscribed

in such registries are not legally entitled to the

rights of aliens.

Chap. III.

" Article 18. Aliens may possess real property,

exercise trades and professions, and share in all

undertakings not expressly reserved by law to

Spanish subjects.

" Article 21. Both transitory and domiciled aliens

are subject to the payment of all imposts and taxes

on the profits arising from their lands, commerce,
or profession.

" Article 24. Both domiciled and transitory

aliens and their children, who have not elected

Spanish nationality, are exempt from military

service.

" But this exemption does not extend to sons

whose fathers have been born within Spanish

territory, even though they retain their alien

nationality."

PAET IV.

—

Correspondence between the United States and Great
Britain.

lenity's" Com*
ni'Triu] Law,"
182 1. Vol. i.

p. 12,",.

The questions of naturalization and allegiance

have been a fruitful source of controversy between
the two countries. Commencing from the first

establishment of the American Union, they have
continued with unabated vigour until the present

day, when the great increase in the number of

persons of British birth settled in America has

raised them to a position of the utmost importance.

It would be impracticable within the compass of

a Memorandum to attempt to give a full abstract

of this long correspondence, and the present paper

will accordingly be confined to such an account of

the principal occasions which have led to it, as will

be sufficient to give a general explanation of the

arguments and doctrines which have been respec-

tively advanced and maintained by the English and

American Governments.

From the Declaration of Independence to
the War of 1812-14.

By the statute 13 Geo. II. c. 7, all foreigners

who have resided seven years in any of His
Majesty's Colonies in America, without having
been absent longer than two months at any one
time, are naturalized on taking the oaths, making
the declaration, and receiving the sacrament, as

therein prescribed.

The statute 20 Geo. II. c. 44, extended the

benefit of this Act to the Moravian Brethren, and
to all foreign Protestants conscientiously scrupulous

of taking an oath.

The Act 2 Geo. III. c. 25, naturalized foreign Pro-

testants serving two years in the Royal American

regiment or as engineers in America.

The Colonists complained in the Declaration of

Independence of the restrictions imposed by these

Acts :

—

" He (the King of Great Britain) has endea-

voured to prevent the population of these States

;

for that purpose obstructing the laws for naturali-

zation of foreigners, refusing to pass others to

encourage their migration hither, and raising the

conditions of new appropriations of land."

It is to be remarked, however, that no such com-
plaint appears in the address and protest of the

people of America to the King and people of

England of the preceding year, 1775.

Several cases arose, after the Treaty of Peace

of 1783, in which the status of persons owing alle-

giance respectively to the British and United States

Governments were discussed.

Kent deals with the subject at length in his 25tb

Lecture, especially with regard to the position of

antenati.

He says, " The sound and prevailing doctrine

now is, that by the Treaty of Peace of 1 783, Great

Britain and the United States became respectively

entitled, as against each other, to the allegiance of

all persons who were at the time adhering to the

Governments respectively ; and that those persons

hecame aliens in respect to the Government to

which they did not adhere. This is the meaning

of the Treaty of 1783, and it put an end to all con-

D 3

Tucker's
"History of the
United States,"
Vol. i. p. 632.

Kent's " Com-
mentaries,"
Boston, 1858,
Vol. ii. pp. 22, 23.

(See also gene-
raJly on the
Laws of Natura-
lization in the
United States,
and other
countries.)

Treaty of Paris,
Sept. 3, 1783,
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Arts. V. VI.
State Papers,
Vol. i. p. 7S2.

Ibid. p. 7S5.

Ibid. p. 791.

Mr. Jefferson to
Mr. Pinckney,
July 1, 17512.

'

State Papers and
Public Docu-
ments of the
United States,
10 vols. Publish-
ed lsi7. (Re-
ferred to as
"Congress
Papers."!

Fourth Congress,
Bess, i. e. :>ti.

Ma?28,
' United States'
Kt:i!ut.'s at
Large," Vul. i.

p. -177.

flicting and double allegiance growing out of the

Revolution.

The Treaty of the 19th of November 1794

contains the following Articles :

—

" II. His Majesty will withdraw all his troops

and garrisons from all posts and places within the

boundary lines assigned by the Treaty of Peace to

the United States . . . All settlers and traders

within the precincts or jurisdiction of the said posts

. . . shall be at Ml liberty to remain there, or

to remove . . . Such of them as slmll continue

to reside within the said boundary lines shall not be

compelled to become citizens of the United States,

or to take any oath of allegiance to the Government
thereof, but they shall be at full liberty to do so if

they think proper : and they shall make and declare

their election within one year after the evacuation

aforesaid. And all persons who shall continue

there after the expiration of the said year without

having declared their intention of remaining sub-

jects of His Britannic Majesty, shall be considered

as having elected to become citizens of the United

States."
" IX. It is agreed that British subjects who now

hold lauds in the territories of the United States,

and American citizens who now hold lands in the

dominions of His Majesty, shall continue to hold

them according to the nature and tenure of their

respective States and titles therein, and may grant,

sell, or devise the same to whom they please, in like

manner as if they were natives, and that neither

they nor their heirs or assigns shall, so far as may
reject the said lands, and the legal remedies

incident thereto, be regarded as aliens."

Impressment.— United States' Proposal, 1792.

The outbreak of the wars of the French Bevo-
lution led to a discussion on the claim of the British

Crown to the allegiance of its subjects, which cul-

minated in the war of 1812-14.

Several cases of impressment of British seamen

from on board American vessels having been

brought to the notice of the American Government
in 1792, they instructed Mr. Pinckney, then Minis-

ter in London, to make a proposal to the British

Government, to the following effect :

—

That the American Government must reject any

condition by which seamen on board United States'

vessels should be bound to carry with them on all

occasions certificates of citizenship. The simplest

rule would be that " the vessel being American shall

" lie evidence that the seamen on board her are
" such; but if it is apprehended that our vessels

" might thus become asylums for the fugitives of
" their own nation from impress gangs, the number
" of men to be protected by a vessel may be limited
" by her tonnage, and one or two officers only be
" permitted to enter the vessel in order to examine
" the number on board, but no press-gang should be
" allowed ever to go on board an American vessel

" till after it shall lie found that there are more
l; than the stipulated number on hoard . . . ami
" even then the American Consul shall be called

« in."

Nothing, however, came of this proposal, and the

Treaty of 1794 did not contain any Article on the

subject of impressments.

Mr. King's Negotiations, 1796-1803.

In 1796, an Act of Congress was passed autho-

rizing the appointment of Agents to reside in

British and other polls for the pin pose of watching

over the interests of American seamen, procuring

their release when impressed, and rendering an

account to the United States' Government of all

cases ef impressment aim detention.

The Act further provided lor a form of certificate

of citizenship to be given by the United States'

Collectors of Customs to American seamen who
might apply for it.

On the 30th of November, 1796, Mr. King,
United .States' Minister, wrote to Lord Grenville,

complaining that an American had been impressed

and refused his discharge on the grounds that he

was " married and settled at Bristol," and that the

orders of the Admiralty " usually contain a proviso
" that the discharge is not to operate in favour of
" any person who has entered on board Her
" Majesty's ships, or who is married and settled

" within any of Her Majesty's dominions." Mr.

King adds, " Without admitting or contesting, on
" this occasion, the rule of English law that a

" subject cannot divest himself of his natural

" allegiance, I take the liberty to request your
" Lordship's attention to the diversity of practice,

" so much to the disadvantage of the American
" citizens, which prevails in the application of this

" rule."

He then argues that if domicil in Great Britain

rendered an American liable to the press, domicil

in the United States ought to free a British subject

from such liability.

In the instructions furnished to Mr. King on his

proceeding to England, he was directed to urge

that on the high seas the American flag should

protect all who sailed under it :
—"In the ports of

" Great Britain and Ireland the impress of British
" subjects found on board our vessels must doubt-
" less be admitted. . . .

"There are three classes of men concerning

whom there can be no difficulty : 1st, Native

American citizens ; 2nd, American citizens,

wherever born, who were such at the definitive

treaty of peace ; 3rd, foreigners other than British

subjects sailing in American vessels, and whose
persons ought to be as sacred, as it respects the

British, as those of native citizens. The fourth

class consists of British-born subjects, but who, or

many of whom, may have become citizens subse-

quent to the treaty of peace, or who hereafter may
be admitted to the rights of citizens. It is this

class alone about which any pretence of right to

impress can be made. With regard to these, it

may be attempted to protect them as well in time

id' war as in peace in the following cases : First,

when they shall have served in American vessels,

public or private, for the same term in which

foreigners serving in British vessels would acquire

the rights of British subjects, which is Understood

to be three years ; or, secondly, if so much cannot lie

obtained, when those persons, originally British

subjects, shall have resided live years in the United

States, and been formally admitted to the rights of

eh/ens according to our laws.''

In 1797 a dispute arose between Admiral Sir

Hyde Parker and the United States agent in the

West Indies, in consequence of the agent having

attempted to procure the release ofsome seamen from

on board British ships by writ of habeas corpus.

In writing to ihe American Government on the

subject, Mr. I.iston, His Majesty's .Minister in the

United States, complained that the protections or

certificates of citizenship were granted without due

inquiry, and were used as a means d fraudulently

evading the press.

li appears thai sir Hyde Parker informed the

agent that "no proofs would be regarded by him
'• uiilc-s specially presented by the Ai

I

" Government through the British Minister, nor
" then but in the single case of native . 1»h ricans."

lie is suited to have positively refused to listen to

applications on behalf of naturalized citizens.

In 17!>!> the United States Government pub-

lished a li-l of the seamen whose discharge had

been applied for.

This list, as well as the similar lists published in

1803 and 1806, contain a great Dumber of names of

persons claiming to be United States citizens, with

" American
State Papers,"
Vol. iii. p. 582.

Ibid. p. 571.

Mr. Pickerin-- to
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or -without protection, but there are only two cases

of naturalized citizens.

In 1803 " Henry Kipp, a native of Hamburgh
" and a naturalized citizen of the United States,

" impressed into the British frigate ' Endymion,'
" from the American ship ' Eagle.' No protection."

In 1806 " Lawrence Brown, naturalized citizen,

with a protection."

It must be remembered that at this time the Act

of Congress of 1798 was in force, requiring 14

years' residence for naturalization. It is true, how-

ever, that this Act did not interfere with those

naturalized under the Acts of 1790 or 1795,

requiring respectively one and five years' residence.

There is only one case mentioned in the returns of

vessels seized of a vessel having been taken which

was the property of a naturalized citizen.

This case occurred in 1800. " Brigantine ' Sally,'

" of Philadelphia, owned by Stephen Girard, from
" Batavia to Philadelphia,—cargo, sugar, and coffee ;

" taken July 20, 1800, by the 'Cleopatra' frigate ;

" carried into Halifax ; vessel and cargo con-

" demned. The condemnation appears to be
" grounded upon the allegation that the owner is

" a native of France, carrying on a course of trade

" to a French colony. N.B.—M. Girard was natu-

" ralized a citizen of Pennsylvania in the year 1777,

" and has ever since resided in the United States."*

In 1797 Mr. Liston had been instructed by His

Majesty's Government to propose a convention for

the mutual surrender of deserters.

Some delay appears to have been occasioned by a

difficulty which arose between the two Govern-

ments respecting the interpretation of the treaty of

1794, and it was not until February 1800 that Mr.

Liston forwarded to the United States Government
a draft of an additional article to be appended to

that treaty, providing for the mutual surrender of

deserters in the terms of his instructions.

The American Government objected to a clause

introduced into this draft providing that its stipula-

tions " should not extend to authorize either of the
" parties to demand the delivery of any sailors,

" subjects or citizens, belonging to the other party,
'• who have been employed on board the vessels of
" either of the respective nations, and who have in

" time of war or threatened hostility voluntarily

" entered into the service of their own sovereign
" or nation, or have been compelled to enter
" therein according to the laws and practice pre-
" vailing in the two countries respectively." The
United States Government accordingly tendered a

counter project and the negotiation fell through.

On the 20th of September 1800 Mr. J. Marshall,

Secretary of State, furnished Mr. King, the United

States Minister in London, with full instructions

for resuming negotiations with the British Govern-
ment on contraband, blockade, and impressment.

On the latter subject he says :

—

" The impressment of our seamen is an injury of

very serious magnitude, which deeply affects the

feelings and the honour of the nation.

" This valuable class of men is composed of

natives and foreigners who voluntarily engage in

our service.

" No right has been asserted to impress the

natives of America, yet they are impressed.
" Those seamen who, born in a foreign country,

have been adopted by this, were either the subjects

of Britain or some other Power.
"The right to impress those who were British

subjects litis been asserted, and the right, to impress

those of every other nation has not been disclaimed.

" Congress
Papers," Vol.

p. 325.

* Before the adoption of the constitution, aliens were
naturalized by the several States.

Neither the one practice nor the other can be
justified.

" With the naturalization of foreigners no other

nation can interfere further than the rights of that

other are affected. The rights of Britain are cer-

tainly not affected by the naturalization of other

than British subjects ; consequently those persons

who, according to our laws, are citizens must be so

considered by Britain, and by every other Power
not having a conflicting claim to the person.

" The United States therefore require positively

that their seamen who are not British subjects,

whether born in America or elsewhere, shall be
exempt from impressments.

"The case of British subjects, whether natural-

ized or not, is more questionable ; but the right

even to impress them is denied. The practice of

the British Government itself may certainly, in a

controversy with that Government, be relied on.

The privileges it claims and exercises ought to be

ceded to others. To deny this would be to deny
the equality of nations and to make it a question of

power and not of right.

"If the practice of the British Government may
be quoted, that practice is to maintain and defend
iu their sea-service all those of any nation who
have voluntarily engaged in it, or who, according

to their laws, have become British subjects."

The negotiations were interrupted iu February
1801 by the appointment of Lord Hawkesbury to

succeed Lord Grenville as Secretary of State for

Foreign Affairs.

On the 10th of March 1801 Mr. King forwarded American

to Lord Hawkesbury a memorandum of the points voi.
a
h?p.

a
i92.

S '

which his Government required settled, including

a provision against impressment on the high seas.

In his message of the 8th of December 1801
President Jefferson recommended a revision of the

naturalization laws and the substitution of a shorter

term for the 14 years required by the existing law.

The Peace of Amiens of March 27, 1802, caused
the negotiations to be again suspended, but they
were renewed, when war became again imminent
in 1803, by Mr. Kiug, who arranged with Lord
St. Vincent an article forbidding impressment on
the high seas, but ou this article being submitted
to Lord Hawkesbury it was objected to as not
recognizing the jurisdiction of Great Britain over
the narrow seas.

Mr. King, who had supposed that he had settled

this question of the mare clausam with Lord St.

Vincent, then abandoned the negociation.

War broke out again iu April 1803.

In 1803 Mr. King was succeeded by Mr. Monroe.

Mr. Monroe's Negotiations, 1804-1806.

Instructions were given to him by Mr. Madison American

(January 5, 1804), for the couclusion of a treaty Vol in. p.lli!™'

and a draft forwarded to him, showing the terms to

be originally proposed together with those which
tlte United States Government were prepared to

accept.

In this despatch Mr. Monroe urges that Great
Britain has the "less excuse for this practice (of

impressment) as it is in direct contradiction to the
principles in which she proceeds in other cases

whilst she impresses her own subjects

from the American service, although they may have
been settled and married, and even naturalized in

the United States, she constantly refuses to release

from her service American citizeus impressed into

it, whenever she can give for a reason that they

were either settled or married within Iter dominions ;

when marriage and residence and even
naturalization are against her, no respect is paid to

either. . .

" Should any difficulty be started respecting

D4
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seamen bom within the British Dominions and

naturalized by the United States since the Treaty

of 1783, you may remove it by saying, first, that

very few, if any, such naturalizations can take place

Secondly, that a discontinuance ofimpress-

ments on the high seas will preclude an actual

collision between the interfering claims. Within

the jurisdiction of each nation, and in their respec-

tive vessels on the high seas, each will enforce the

allegiance which it claims. In other situations, the

individuals doubly claimed will be within jurisdic-

tion independent of both nations."

Mr. Monroe accordingly submitted a project of a

convention to Lord Hawkesbury on the 7th of April

1804.

Soon afterwards Mr. Pitt succeeded Mr. Adding-

ton as Premier, and Lord Harrowby was appointed

to the Foreign Office.

On Mr. Monroe calling his attention to the draft

Convention submitted to his predecessor, Lord

Hawkesbury, Lord Harrowby animadverted strongly

on the conduct of the United States, with regard to

an article in a boundary convention entered into in

1803, but which they had refused to ratify in the

cession of Louisiana in 1804, and declined to enter

into further engagements for the present.

The negotiations were consequently again post-

poned.

It appears, however, that the papers were sub-

mitted to Sir W. Scott.

Sir W. Scott furnished two reports ; in the first

of which he stated that " The exercise of the rights

" claimed on the part of this country in calling for

" the service of its seafaring subjects out of foreign

" vessels, ought unquestionably to be rendered as

" little incommodious and vexatious to those vessels

" as the nature of the thing will admit ; all unnc-

" cessary inconvenience, and still more all unneces-

" sary violence of conduct or language, ought to be
" avoided or repressed ; and there can be no doubt

" that the Admiralty will enforce a general obser-

" vance of these duties, by proper regulations of

" their own ; but the right itself cannot be de-

" parted from ; and, being as clear in its principles,

" as it is important in its purposes, must neither be
•' surrendered nor enervated by conventional regula-

" tions that may affect its utility."

And, in the second paper

—

" The great and fundamental principle of British

Maritime Jurisprudence is, that ships upon the high

seas compose no part of the Territory of a State.

The surrender of this principle would be a virtual

surrender of the belligerent rights of this country.

" If a seafaring person, though born in another

country, fixes his domicil here, and is habitually

employed in British navigation and commerce, he

assumes the character of a British Mariner, and

becomes liable to its duties. It cannot reasonably

be expected that such persons shall reside hers, with

all the advantages of British protection and naviga-

tion, without being called upon for the maritime

defence of the country. . . .

"It can hardly lie expected by the one Govern-

ment from the other, that a mere certificated list or

protection issued in such form as they shall respec-

tively prescribe, shall in all cases In- deemed

satisfactory evidence of the citizenship Or subjection

ol' the parly .... the contracting States

may hold very different principles of law upon the

question of national character and relation; if so,

the parlies have no common measure to resort to,

and one government may find itself deprived of the

most important services <>l those whom it deems its

own subjects, upon grounds held by the other State

in direct opposition to those principles which it con-

ceives to be the only just and rational principles

applicable to such a state of circumstances."

On the 23rd of September 180.i Mr. Monroe
addressed a remonstrance to the English govern-

ment entering into the various grounds of complaint,

and concluding by pressing " the topic of impr< ---

nicnt " as urgent. "The United .States are aware,
" from the similarity in the person, the manners,
" and, above all, the identity of the language, which
" is common to the people of both nations, that the
" subject is a difficult one. They are equally
" aware that, to Great Britain also, it is a delicate

" one."

Lord Mulgrave (who had succeeded Lord Har-

rowby in January 180o) informed Mr. Monroe that

he must consult the law officers before returning an

answer to his representations.

Mr. Pitt died January 23, 1806, and the seals of

the Foreign Office passed to Mr. Fox.

A further list of cases of impressment, up to 1806,

shows only two instances of naturalization. In one

the person was not on board the vessel named ; in

the other (James McKain, No. 3246), the seaman
being a native of L'eland, the discharge was
refused.

" Congress
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The United States' Government supposed that

the new ministry would lie more favourable to their

views than Mr. Pitt's administration, and on the

1 7th of May 1806 Mr. Pinckuey, who had served

for some years in London, engaged in the negotia-

tion of the Maryland Bank Stock affairs, was
associated with Mr. Monroe in a Joint Special

Mission for the settlement of the various questions American "State

at issue between the two countries.

Mr. Pinckney arrived in England in June, just at

the time that Mr. Fox was taken ill, and Lord
Auckland and Lord Holland were accordingly

appointed by Lord Grenville to treat with the

Special Mission.

On the 18th of April 1806 an Act of Congress

had been passed prohibiting the importation of

British leather, silk, linen, woollen, and other

goods.

The British Commissioners lost no time in remon-

strating against this Act, which was accordingly

suspended.

Mr. Fox died September 13, ami was replaced by
Lord Howick (afterwards second Earl Grey).

A report of the Law Officers was sent to the

American Commissioners on the 4th November.
This report seems to have been a report by Sir

John Nicholl, of the 3rd of November 1806, in

reply to an inquiry addressed to him by Lord
Holland and Lord Auckland on the 1st.

" On what ground does a nation which has not a

right, by treaty, to reclaim its subjects from the

territory of another, to which tiny have escaped,

claim the right of taking them by force from on

board its merchantmen on the high Mas? and what

is your opinion of the soundness of this preten-

sion ?
"

Answer. " His Majesty, by his Royal Preroga-
" tive, litis a right to require the service of all his

" seafaring subjects against the enemy, and to seize

" them by force, wherever tiny shall be found.

" This right is limited by the territorial sove-

" reignty of other nations, and therefore I lis Ma-
•• jesty cannot seize his subjects, because lie cannot
" exercise tiny act ol' force within the territory of
" another State. But the high seas tire extra-terri-

" torial. and merchant vessels navigating upon them
" are not admitted to possess a territorial jurisdic-

" tion. so a- to protect British subjects from the

" exercise of His Majesty's prerogative over them.
" This right, I apprehend, litis from time immemo-
" rial been asserted in practice, and acquiesced in

1 Impressment
Papers," MS.



NATURALIZATION COMMISSION:—APPENDIX TO THE REPORT. 33

" by foreign nations. The pretension appears to

" me to be sound in principle, although difficulties

" may arise in its exercise, particularly on board
" vessels of the United States, from the similarity

" of language and appearance in British and Ameri-
" can seamen." Sir

- John Nicholl adds, that if

foreign merchants are aggrieved by it, they have

only themselves to blame for engaging British sea-

men.
" Impressment In a further report, Sir John Nicholl gives addi-
Papers," MS.

tional arguments in favour of the right to search

merchant vessels on the high seas for British seamen,

and of the extension of this right, when required,

to foreign ships of war, and of its enforcement by
arms.

The American and British Commissioners met on

the 5th of November, when, it being found impos-

sible for them to agree on an Impressment Article,

Lord Auckland and Lord Holland wrote a note,

stating that His Majesty could not give up the right

of which complaint was made, but that instructions

should be given to avoid, as far as possible, any
injury to United States' citizens, and that in the

meanwhile the British Commissioners were autho-

rized to proceed to the other articles of negotiation.

On the 27th of December the Commissioners

agreed upon a Treaty, which was signed by them
on the 31st.

Americani" State This Treaty provided for reciprocal rights of
Papers, \ ol. in. .

J r
. .. , ,.

r
.

°
p. 117. commerce and navigation, regulations as to prize,

privateering, blockade, and contraband of war, trade

with the enemies' colonies not being blockaded, the

extension of the territorial limit from three to five

miles on the American coast, on the understanding

that a similar limit be observed by other bellige-

rents, extradition. &c.
An additional Article was annexed, on the subject

of the Canada trade.

Mr. Madison replied to the Commissioners'
despatch inclosing this Treaty, by criticising it

stringently, and stating that it did not "comport
" with the President's views of the national senti-
" ment ox the Legislative policy, that any Treaty
" should be entered into with the British Govern-
" ment which " did not include the subject of

impressment.

Mr. Canning, on the final break up of the " All
the Talents " Ministry, was appointed to the

Foreign Secretaryship in March 1807.

In the meanwhile an additional complication had
been introduced into the relations between the
United States and Great Britain, by the publication
by the Emperor Buonaparte of the Decree of
Berlin,* on the 21st of November 1806, forbidding
all intercourse with England or dealing in English
goods, and declaring the British islands in a state

of blockade.

In reply to further communications from the

American Plenipotentiaries, Mr. Madison enjoined
them in May 1807, that " no Treaty would be
" ratified without a provision against impressments,"
but authorized them, if eveiy other arrangement
were rejected, to propose an article providing that

neither country should permit any seaman to be
engaged who was not a subject or citizen of such
country, and who should not have been at least two
years previously within its jurisdiction or on board
its vessels.

{'."n-j!
' Mr. Madison points out that "this proposition

" is so framed as not to comprehend among British
seamen those who have been made citizens of the
United States, and who must necessarily be so

p. 133.

_

* Copies of the English and French Decrees, Proclama-
tions, and Orders in Council from the beginning of the war,
are published in the American "State Papers," Vol. iii.

p. 262, et seq.

22112.

regarded within their jurisdiction and under their
" flag. This modification of the Article cannot
" produce any real objection on the part of Great
" Britain, 1. Because the legal pre-requisites to
" naturalization in the United States imply what
" is sufficiently knowu, that the number of seamen
" actually naturalized, or likely to be so, is too
" small to claim attention in any arrangement of
" this kind. 2. Because the right of British sub-
" jects to naturalize themselves in a foreign trade
" and navigation as laid down by the judicial
" authority of Great Britain, ought to restrain the
" Government from making a difficulty on this
" point. (See Durnford and East's Reports, "Wil-
" son v. Marriatt ; and the same case in Bosanquet
" and Buller's Reports.)"

On the 22d of June 1807 the unfortunate affair

of the " Chesapeake " took place.

His Majesty's ship " Leopard " met the " Chesa-
peake " three leagues off Cape Henry, and demanded
to search it for deserters.

This was refused, and the "Leopard" then fired

into the " Chesapeake," which was unprepared for

battle, and did great damage killing some men and
wounding others.

The " Chesapeake " did not return the fire ; and
eventually four men, stated to be deserters, were
given up to the " Leopard " under protest.

This led to a proclamation from the President,
July 2, 1807, forbidding intercourse with British
ships of war, and ordering them to depart from the
ports of the United States.

On the 11th of November 1807 the celebrated American "Stat*
British Orders in Council were published, declaring

p
a
S9

rs> ' VoK iii-

all French ports, and ports in French possession to
be in a state of blockade, and that the sale of belli-

gerents' vessels to neutrals would not be recognized.
In October, Mr. Canning informed Mr. Monroe Ibid . Voli nj>

and Mr. Pinckney that there was no prospect of the p- lil7 -

British Government consenting "to recede from
" its declared pretensions relative to searching on
" the high seas the merchant ships of neutral
" nations for British seamen," and, together with
the Orders of Council, the King issued a proclama-
tion (November 11, 1807), recalling all British
seamen who might be employed in foreign vessels.

This proclamation contains the following pas-
sage :

—

" And whereas it has been further represented Ibid. p. 25.

unto us that divers mariners and seafaring men, our
natural-born subjects, have been induced to accept
letters of naturalization, or certificates of citizen-

ship, from foreign states, and have been taught to
believe that, by such letters or certificates, they
are discharged from that duty of allegiance which,
as our natural-born subjects, they owe to us. Now
we do hereby warn all such mariners, seafaring
men, and others, our natural-born subjects, that no
such letters of naturalization, or certificates of
citizenship, do, or can, in any manner, divest our
natural-born subjects of the allegiance, or in any
degree alter the duty which they owe to us, their
lawful Sovereign. But, in consideration of the
error into which such mariners and seafarin" men
as aforesaid may be led, we do hereby publish and
declare our free pardon to all such our subjects, who,
repenting of the delusion under which they have
acted, shall immediately, upon the knowledge of
this our Royal proclamation, withdraw themselves
from foreign service and return to their allegiance
with us. And we do declare that all such our
subjects who shall continue in the service of foreign

States, in disregard and contempt of this our Royal
Proclamation, will not only incur our just dis-

pleasure, but are liable to be proceeded against for

such contempt, and shall be proceeded against

accordingly. And we do hereby declare that if

any such masters of ships, pilots, mariners, seamen,

E
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shipwrights, or other seafaring men (being our

natural-born subjects), shall-betakes in any foreign

service by the Algerincs or otlier Barbary Powers

and carried into slavery, they shall not be reclaimed

by us as subjects of Great Britain."

The refusal to ratify the Treaty of 1806, having

been formally communicated to the English Govern-

ment, Sir, Canning wrote to the Commissioners on

the 22d of October to say that the King could not

consent to negotiate anew.

Mr. Monroe shortly afterwards returned to

America leaving Mr. Pinckney as minister.

Mr. Jackson's Mission to the United Stales.

It was decided about this time to send a special

envoy to America, whose instructions were to be

limited, in the Jirst instance, to the " Chesapeake "

affair.

On the 17th of December 1807 the Emperor
issued the Milan Decree, declaring every vessel

that had submitted to be searched by a British

cruiser denationalized, and liable to seizure, and

reiterating the blockade of the British islands.

The relations with the United States now assumed

a very unsatisfactory character. Acts of Congress

were passed, laying an embargo on vessels trading

with Great Britain in United States' ports, and

interdicting commercial intercourse with England

and France.

The British Minister having represented that

the Orders in Council would be withdrawn, these

Acts were revoked by the President's proclamation

of April 19, 1809.

A dispute now arose as to the powers entrusted

to Mr. Jackson, the British representative, to make
communications to the United States' Government
ou matters other than the case of the " Chesapeake,"

and in November 1809 the President refused all

further official intercourse with him.

Iu the despatch announcing this decision to Mr.
Piuckney, Mr. Smith, Secretary of State refers to

the impressment question, and objects to the terms

proposed by Mr. Jackson, respecting the " Chesa-
peake," as "admitting a right on the part of Great
•• Britain to claim a discharge from our service of
" deserters generally, and particularly of her
" natural-born subjects, without excepting such
" as had been naturalized under the laws of the
" United States. . . . What possible con-
" sideration could have induced the British
" Government to expect that the United States
" would admit a principle that would deprive our
" naturalized citizens of the legal privileges which
" they hold in common with their native fellow-
" citizens? The British Government less than
" any other ought to have made such a proposi-
" tion, because it not only, like others, naturalizes
'• aliens, but, iu relation to the United States, has
" even refused to discharge from the British service
" native citizens of the United States involuntarily
" detained. If an American seaman has resided in
" Great Britain, or has accepted a bounty in her
" naval service, his discharge therefrom on the
" regular application to the British Government
" has been invariably refused by its Board of
" Admiralty."

Correspondence respecting Orders in Council and
" Chesapeake " Case.

A discussion now commenced respecting the

alleged revocation of the French Decrees. The
British Government declared that, as soon as those

decrees were revoked, the British Orders in Council
should be revoked also.

By a Proclamation of November 1810 the Pre-
sident announced that the Acts of Congress affecting

France were revoked, but that the Acts affecting

American " State
Papers," Vol. iii.

)). 121.

" Conirrf"
Papers," Vol. viii.

England would be enforced if the British Orders
in Council were not repealed by February 1811.
In June 1811 a case was tried before Sir W.

Scott, in which the question was raised, whether
the French Decrees were in force or not, or, if they
were not, whether the Orders in Council were re-

voked by the contingent promise of repeal made by
the British Government.

It was then decided that the French Decrees still

remain unrevoked. A long correspondence ensued.

The " Chesapeake " atfiiir was brought to a con-

clusion in October 1811, by a disavowal of the pro-

ceedings of the "Leopard," the restoration of the

men, and compensation to the families of the killed,

and to the wounded of the " Chesapeake."
Mr. Pinckney left London, and Mr. Russell

became Charge d'Affaires in November 1811.

Sir. Foster, who had become British Minister, in Ibid. p. 371.

February 1811, proposed to the Secretary of State,

to procure the release of certain Americans from
His Majesty's ships.

Mr. Monroe, the then Secretary of State, replied,
" It is impossible for the United States to dis-

" criminate between their native and naturalized
" citizens, nor ought your Government to expect
" it, as it makes no such discrimination itself."

May 30, 1812.

Papers," Vol. iii.

p. 433.

Ibid. pp. 594-5.

War of 1812-14.— War declared by United
States.

By this time much ill-feeling had arisen between
America and England out of the Orders in Council,

the possession by the United States of part of

West Florida, and a recent encounter between the

United States' ship " President " and the British

sloop-of-war " Little Belt ;
" and on the 1st of June,

1812, the President sent a message to Congress

recommending war.

In this message he lays great stress on the prac-

tice of impressment, and the proceedings of British

cruizers having become intolerable.

The message was referred to the Committee for

Foreign Affairs, who concurred in it ; and on the

19th of June 1812 the President declared war by
proclamation.

On the 23rd of June 1812 the Orders in Council AjnBriian ^State

were formally revoked.

In September 1812 Mr. Russell had an inter-

view with Lord Castlereagh, with a view to some
arrangement being arrived at.

He reports the conversation which took place

respecting impressment as follows :

—

" I finally offered, in order to answer at once all

the observations and inquiries of Lord Castlereagh,

that the proposed understanding should be expressed

in the most general terms ; that the laws to take

effect on the discontinuance of the practice of

impressment should prohibit the employment of

the native subjects or citizens of the one Suite,

excepting such only as had already been naturalized,

on board the private or public ships of the other
;

thus removing any objection that might have been

raised with regard to the future effect of naturaliza-

tion, or the formal renunciation of any protended

right. ... I was disappointed and grieved to

find that these propositions, moderate and liberal

as they were, should lie treated in a manner which

forbids me to expect their acceptance. I was even

asked by Mr. Hamilton ( Under Secretary of State)

if the United States would deliver up the native

British seamen who might be naturalized in

America. Although shocked at this demand, I

mildly replied that such a procedure would be

disgraceful to America, without being useful to

Great Britain ; that the habits of seamen were so

peculiarly unaccommodating that no one would

patiently go through the long probation required

by law to become a citizen of a country where he
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could not pursue his professional occupations, and

that not to employ him in this way would be vir-

tually to surrender him to Great Britain."

Prince Regent's Declaration, 1813.

•Annual Regis- On the 9th of January 1813 the Prince Regent
ter," isi3, p. 3S0.

jssueti a Declaration in reply to the President's

Proclamation, entering into a full explanation of

the conduct of the British Government with regard

to the negotiations which had preceded the war,

the Orders in Council, blockade, belligerent rights,

impressment, American embargo, non-intercourse,

and non-importation Acts, and concluding by a

statement of the principles which Great Britain

determined to maintain :

—

" His Royal Highness can never admit that iu the

exercise of the undoubted and hitherto undisputed

right of search of neutral merchant-vessels in time of

war, the impressment of British seamen when found

therein, can be deemed any violation of a neutral

flag. Neither can he admit that the taking of such

seamen from on board such vessels can be considered

by any neutral State as a hostile measure or a justi-

fiable cause of war.

" There is no right more clearly established than

the right which a Sovereign has to the allegiance

of his subjects, more especially in time of war.

Their allegiance is no optional duty, which they can

decline and resume at pleasure. It is a call which
they are bound to obey : it began with their birth,

and can only terminate with their existence.

" If a similarity of language and manner may
make the exercise of this right more liable to

partial mistakes and occasional abuse, when prac-

tised toward vessels of the United States, the same
circumstances make it also a right with the exercise

of which in regard to such vessels it is more diffi-

cult to dispense.

" But if, to the practice of the United States to

harbour British seamen be added their assumed
right to transfer the allegiance of British subjects,

and thus to cancel the jurisdiction of their legitimate

Sovereign, by acts of naturalization and certificates

of citizenship, which they pretend to be as valid out

of their own territory as within it, it is obvious that

to abandon this ancient right of Great Britain, and
to admit these novel pretensions of the United
States, would be to expose to danger the very
foundation of our maritime strength."

"Impressment It appears from an Admiralty Minute that there

Fefinia'ry 2U812.
were supposed to be upwards of 20,000 British born
seamen in the American marine ; many of them
provided with fraudulent protections.

These protections were regular articles of specu-
lation, the price being about two dollars.

They were forged in large numbers in England,
and procured in America by any seaman who chose
to go before a Customs Collector and call himself
an American. The men had no difficulty in pro-
curing witnesses to swear to their having been born
in the United States ; there were plenty of people
who carried on a trade in such affidavits.

The Admiralty suggested that protections should
in all cases be certified by British Consuls, which
would ensure their bona fides, but this suggestion
was never carried out.

American "stato When war was declared, orders were given for
Papers, \ ol. m. .-t , . , „ . -r, . , . , „ „ ?,

p, SOT. tae discharge from the .British fleet of all native-
born Americans who could satisfactorily prove
their nationality.

Refusal to exchange British Subjects taken in
United States' Service—Retaliation.

In September 1812 six seamen were taken
prisoners from the United States' ship " Nautilus,"
and sent to England, their exchange being refused

on the ground that they were British subjects.

Four were subsequently stated to have been native

Americans, and two naturalized.

Twelve British sailors, prisoners of war, were
then similarly detained as hostages by the American
Commodore.

Shortly afterwards, six more American prisoners

were taken from the jail at Nassau and sent to

Jamaica to be tried, as was affirmed, as traitors. Of
these, one was naturalized, one had been domiciled

in America since 1793, and four were alleged to be
American born, but had no protection.

President Madisou, in his inauguration speech of

March 4, 1813, refers to these cases.

After praising the honourable manner in which "Animal Regis-

the contest had been conducted by the United
cr

'
' p" '

States, he says, " How little has been the effect of
" this example on the conduct of the enemy. They
" have retained as prisoners of war, citizens of the
" United States, not liable to be so considered
" under the usages of war. They have refused to
" consider as prisoners of war, and threatened to

" punish as traitors and deserters, persons emigra-
" ting without restraint to the United States, iucor-

" porated by naturalization into our political family,

" and fighting under the authority of their adopted
" country in open and honourable war, for the
" maintenance of its rights and safety. Such is the
" avowed purpose of a Government which is in the
" practice of naturalizing by thousands citizens of
" other countries, and not only of permitting, but
" compelling them, to fight its battles against their
" native country."

This system of retaliation was pursued by land

as well as by sea.

In January 1813 twenty-three soldiers of the p^gS'VofiH
6

American army were selected from the prisoners p
.'

632, et see/.

taken at Queenstown and sent to England for trial

as traitors.

Some of these were naturalized and all of them
domiciled in the United States.

Alike number of British prisoners, officers and
men, were then placed iu strict confinement by the

American Government.
In August Lord Bathurst instructed General ibid. p. on.

Sir S. Prevost to inform the American Commander-
in-chief that " the Prince Regent commanded forty-

" six American officers and non-commissioned
" officers to be held as hostages for the safe keep-
" ing of the twenty-three British soldiers stated to
" have been put in close confinement by order of
" the American Government, and to apprize him
" that if any of the said British soldiers shall suffer

" death by reason that the soldiers now under
" confinement have been found guilty, and that
" the known law, not only of Great Britain, but
" of every Independent State under similar cir-

" cumstances, has been in consequence executed,
" to select out of the American officers and non-
" commissioned officers in such strict confinement,
" as many as may double the number of British
" soldiers who shall have been so unwarrantably
" put to death, and cause such officers and non-
" commissioned officers to suffer death immediately

;

" and further, to notify that if the American
" Government persisted in the policy of retaliation,

" the war would be prosecuted with ' unmitigated
" ' severity against all cities, towns, and villages

" ' belonging to the United States.'

"

It appears that the " Nautilus " and " Nassau "

seaman were shortly afterwards exchanged, but

some other seamen were seut to England in like

manner.
The President, in his speech of the 7th of ^Historical

December 1813, gives an account of the retaliatory ui.p.4.

'

measures adopted, and especially complains of the

treatment of naturalized citizens.

" A standing law of Great Britain naturalizes,

as is well known, all aliens complying with condi-

E 2
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tions limited to a shorter period than those required

by the United States ; and naturalized subjects are,

in war, employed by her Government in common

with native subjects. In a contiguous British

province, regulations, promulgated since the com-

mencement of the war, compel citizens of the

United States, being there under certain circum-

stances, to bear arms, whilst, of the native emi-

grants from the United States who compose much

of the population of the province, a number have

actually borne arms against the United States

within their limits ; some of whom, after having

done so, have become prisoners of war, and are

now in our possession.

In January 1814, an important debate arose in

the House of Representatives on the subject of

naturalization.

Some of the speakers maintained that " native

" allegiance was unalienable, and yet not at all in

" conflict with the practice of naturalization, which
" was a mere municipal regulation, whose effects

" could not extend beyond the limits of territorial

" jurisdiction" (Mr. Sheffey). " By claiming to

" give our naturalization laws an extended opera-

" tion to other countries, we interfere in their

" internal government, we set up the lofty pre-

" tension of legislating for the whole world" (Mr.

Hanson).

Mr. Robertson quoted, as a precedent against

England, the enlistment of Frenchmen in 1794 to

serve against France, and the debate in which

Mr. Burke said that " if they were taken prisoners

" and treated as traitors England would retaliate

' as a general principle. ... I am ready to

" repeat, and maintain that retaliation of any
" severity which an enemy may practise is right

" and proper. . . . But the right honourable
" gentleman is fearful we may inflame the Jacobins
" by this severity on our part. Inflame a Jacobin !

" We might as well talk of ' setting fire to hell.'

"

Mr. Robertson also urged the case of the Irish

brigade taken into the service of France in 1688,

and recruited from Ireland, of which a whole regi-

ment was taken in 1746, but no severity practised :

the Irish who fought at Fontenoy ; the French
Protestants who served against France after the

revocation of the Edict of Nantes ; and other

instances where foreigners had enlisted in Swedish

and German armies and served against their native

country.

On the whole the debate seems to have been

pretty equally divided between those who supported

and those who rejected the doctrine of natural

allegiance.

In February Mr. Dana moved in the Senate

for papers respecting the retaliatory measures
adopted ; and in March a further resolution was
passed, requesting the President to lay before the

Senate " such information as he may possess of
" the cases, with their circumstances, in which
" any civilized nation has punished its native
" subjects taken in arms against her, and for

" which punishment retaliation has been inflicted
' : by the nation in whose service they were taken."

The papers moved for were laid April 16, 1814.

In reply to the resolution, the Secretary of State

pleaded that he had not been able, from other

business, to engage in a research into history, and

could only observe

—

" That all the nations of Europe naturalize

foreigners.
" That they all employ in their service the

subjects of each other, and frequently against

their native countries, even when not regularly

naturalized.
" That they all allow their own subjects to

emigrate to foreign countries.

" That although examples may be found of the

punishment of their native subjects taken in arms
against them, the examples are few, and have
either been marked by peculiar circumstances,

taking them out of the controverted principle, or

have proceeded from the passions or policy of the

moment."

Negotiations for the Treaty of Ghent, 1813-14.

In the autumn of 1813 Russia had made an

offer to mediate between Great Britain and the

United States. This offer was accepted by the

United States, but refused by England, who, how-
ever, consented to negotiate directly.

Mr. John Quincy Adams, Mr. Bayard, Mr. H.
Clay, Mr. Russell, and Mr. Gallatin were appointed

Commissioners on the part of the United States,

and Lord Gambier, Mr. Goulbourn,and Mr. Adams
on that of Great Britain.

On the 23d of April 1814 a convention for the

suspension of hostilities with France was signed at

Paris.

The British Commissioners were instructed to

negotiate on the following points :

—

1. The questions mainly affecting our maritime

rights and strength, and especially the undoubted

right of the Sovereign of these realms to claim and
enforce in war the allegiance and service of his

subjects.

2. The protection of the Indian allied tribes.

3. The boundary question.

4. The fisheries.

On the first of these points they were informed

that " the British Government can never recede
" from the principle of holding their own subjects

" to their duty of allegiance. You will endeavour
" to ascertain whether the American Government
" is disposed prospectively to desist from their

" extravagant pretensions under this head, in
" which case something might possibly be devised
" to relieve their difficulties as to the past by
" adopting a system of reasonable indulgence
" towards individuals who may have actually and
" bona, fide settled amongst them under the faith

" of their acts of naturalization. This might be
" effected by stipulation without bringing the

" question of right to issue on either side.

" The right of search and of withdrawing our
" seamen from on board American merchant ships

" can never be given up, even for a time," &c. &c.
" The difficulties, however, of finding a satisfactory

" expedient may perhaps render it more desirable

" to waive this discussion altogether, if other
" points can be adjusted. To this the British

" Government will have no objection, considering

" the question to be practically at rest by the

" return of peace."

Mr. Monroe, in the instructions to the American

Commissioners of the 15th of April 1814, urges

the importance of coming to some understanding

with regard to impressments.

He points out that an Act of Congress had been

passed in the previous year, forbidding the employ-

ment of British subjects in the American naval or

mercantile marine, unless they could produce

certificates of naturalization, showing that they had

resided five years without intermission within the

United States, and suggests that one of two alter-

natives should be adopted—either that an agreement

should be come to, that the two countries should

not naturalize each other's seamen ; or, that if they

did naturalize them, all seamen not naturalized

should be excluded from their marine.

"If. the alternative is adopted, that all native

British subjects are to be hereafter excluded from

our service, it is important that the stipulation pro-

viding for it should operate so as not to affect those

American " State
Papers," Vol. iii.

p. 701.

Drafts to Lord
Gambier, &c.

:

Julv to Decern-
ber"l8U. MS.

No. 1 to Lord
Gambier ; July
28, 1S14.

American " State
Papers," Vol. iii.
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who have been already naturalized. By our law

all the rights of natives are given to naturalized

citizens. It is contended by some that these com-

plete rights do not extend beyond the limits of the

United States; that, by naturalizing a foreigner,

no State can absolve him from the obligation which

he owes to his former Government, aud that he

becomes a citizen in a qualified sense only. This

doctrine, if true in any case, is less applicable to

the United Slates than to any other Power. Ex-

patriation seems to be a natural right, and, by the

original character of our institutions, founded by

compact on principle, and particularly by the un-

qualified investment of the adopted citizens with

the full rights of the native, all that the United

States could do to place him on the same footing

has been done. In point of interest, the object is

of little importance to either party. The number

to be affected by the stipulation is inconsiderable."

Mr. Monroe then presses on the attention of the

American Commissioner the claim that the Ameri-

can flag should protect, those who sail under it.

"The British Government, aware of the truth

of this doctrine, has endeavoured to avoid its con-

sequences in the late declaration of the Prince

Regent. It has not contended that British cruisers

have a right to pursue and search our vessels for

British seamen. It asserts only that they have a

right to search them for other objects, aud being

on board for a lawful cause and finding British

seamen there, that they have a right to impress and

bring them away under the claim of allegiance.

" It might naturally be expected that Great

Britain would have given, by her conduct, some
support to her pretensions ; that if she had not dis-

claimed altogether the principle of naturalization,

she would, at least, have excluded from her

service foreign seamen. Her conduct, however,

has been altogether at variance with her precepts.

She has given great facility to naturalization in all

instances where it would advance her interest, and
peculiar encouragement is given to foreign seamen.

She naturalizes by special Act of Parliament ; she

naturalizes all persons who reside a certain term of

years in British colonies, all those who are born of

British subjects in foreign dominions, aud all sea-

men who have served a certain short term in the

British service, and would doubtless protect all

such British subjects, if required by them to do so.

Her Governors of neighbouring provinces are, at

this time, compelling emigrants thither from the

United States to bear arms against the United
States."

America, Domes- On the 24th of July 1814 a Proclamation was

January to be- issued by the Prince Regent, recalling and pro-
eembcr 1814. hibiting natural-born subjects of his Majesty from

serving in the ships and armies of the United
States.

After charging all such persons at once to quit

the enemy's service, the Proclamation proceeds :

—

" And whereas it has been further represented to

us, that divers of our natural-born subjects as

aforesaid have been induced to accept letters of

Naturalization or Certificates of Citizenship from
the said United States of America, vainly sup-

posing that by such Letters or Certificates they are

discharged from that duty and allegiance which, as

our natural-born subjects, they owe to us : Now
we do hereby warn all such our natural-born sub-
jects, that no such Letters of Naturalization or
Certificates of Citizenship do, or can in any manner
discharge our natural-born subjects of the alle-

giance, or in any degree alter the duty which'they
owe to us, their natural Sovereign :" A pardon is

then offered to those who have so acted under error
on immediately withdrawing from the service of
the United States, and notice given that any who
shall persist in remaining in that service will sub-

ject themselves to be proceeded against with the

utmost rigour ; and, " Moreover, that all such our
" subjects, as aforesaid, who have voluntarily
" entered, or shall enter, or voluntarily continue to
" serve, on board of any such ships of war, or in
" the land forces of the said United States of
" America, at enmity with us, are, and will be
" guilty of high treason.

A paper on the subject of Impressment (drawn America, Domes-

up apparently by the Admiralty Advocate), con- ji^/iim!"'''
MS '

taining suggestions for instructions to the British

Commissioners, was submitted to Sir W. Scott, in

July 1814.

The general principles therein laid down are in-

corporated in the despatch to the Commissioners
previously quoted. The other suggestions were,
— 1st, that a neutral vessel found with British sea-

men on board should be brought in for inquiry

in a Prize Court, in the same manner as vessels

carrying contraband ; and, 2ndly, That in case of a

seaman being impressed from on board any neutral

vessel, the particulars of the case should, in each
instance, be at once communicated to the nearest

Admiral, Consul, or other official authority of the

neutral Government for investigation, and compen-
sation given if the seaman was proved not to be a

British subject.

To the first of these suggestions Sir W. Scott,

for reasons given in a note written by him on the

paper, most strongly objected. He thought, how-
ever, that some understanding might be arrived at

on the second.

No proposal was made for dealing with the case

of naturalized Americans.

The Commissioners met at Ghent on the 8th of American " State

August 1814, when the British Commissioners ppfwf^s!
1 ' '"'

proposed as the first point on which discussion was
likely to take place, and on which they were in-

structed :

—

" The forcible seizure of mariners from on board
merchant vessels on the high seas, and in connexion
with it, the right of the King of Great Britain to

the allegiance of all his native subjects."

The British Commissioners at the same time
intimated " that the British Government did not
" propose this point as one which they were par-
'' ticularly desirous of discussing ; but that, as it

" had occupied so prominent a place in the dispute
" between the two countries, it necessarily attracted
" notice, and was considered as a subject which
" would come under discussion."

The conference was then directed to other

matters, and the subject was not renewed until the

24th of August, when the Commissioners of the

United States stated that " the causes of the war
" between the United States and Great Britain
" having disappeared by the maritime pacifications

" of Europe, the Government of the United States
" did not desire to continue it in defence of abstract
" principles, which have, for the present, ceased
" to have any practical effect. The undersigned
" have been accordingly instructed to agree to its

" termination, both parties restoring whatever ter-

" ritory they may have taken, and both reserving all

" their rights in relation to their respective seamen.
" To make the peace between the two nations solid

" and permanent, the undersigned were also

" instructed, and have been prepared to enter into

" the most amicable discussion of all those points.

" . . . It is, therefore, with extreme regret
" that the undersigned have seen that other views
" are entertained by the British Government, and
" that new and unexpected pretensions are raised,

" which . . . will only be a fit subject of
" deliberation when it becomes necessary to decide
" upon the expediency of an absolute surrender of

" the national independence."

On the 21st of October the British Commis-
J™*?^?'.

1!!'

sioners made the following communication with p.TIs?'
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respect to the forcible seizure of mariners from on
board merchant vessels on the high seas, and the

right of the King of Great Britain to the allegiance

of his native subjects: "and with respect to the
" maritime rights of the British Empire, the un-
" dersigned conceive that, after the pretensions
" asserted by the Government of the United States,
" a more satisfactory proof of the conciliatory
" spirit of His Majesty's Government cannot be
" given than by not requiring any stipulation on.
" those subjects which, though most important in
" themselves, no longer, in consequence of the
" maritime pacification of Europe, produce the
" same practical results."

From Lord Gam- The American Commissioners, however, al-

bier, MS. though the subject had thus been put aside without
\llinist tuD'^CClU™ »• •

berisn. discussion, reverted to it in their note of the 10th
of November, submitting a draft of a Treaty.

"The only other subjects which had been pre-

sented by the undersigned as suitable for discussion

are those respecting seamen, blockades, and in-

demnities.
" Keeping in view the declarations made by Lord

Castlereagh in his note of the 29th of August 1812
to Mr. Russell, and in his letter of the 4th of

November 1813 to Mr. Monroe, the undersigned
propose only a temporary article, intended without
affecting the rights or pretensions of either country,

to attempt to accomplish by means less liable to

vexation, the object for which impressment has
hitherto been thought necessary by great Britain.

The proposed agreement being purely conditional,

and limited in duration, each party will be bound
only so far and so long as the other shall fulfil its

conditions ; and at the end of the term fixed for the

duration of the article, or whenever either party

may fail to perform his engagement, the rights of
both will be as valid and entire as they were before

the agreement."

The article was the 11th in the draft treaty.

" Article XI. Each party shall effectually exclude
fi'om its naval and commercial service all seamen,
seafaring or other persons, subjects or citizens of

the other party not naturalized by the respective

Governments of the two parties before the

day of

" Seamen or other persons subjects of either

party who shall desert from public or private ships

or vessels shall, when found within the jurisdiction

of the other party be surrendered, provided they be
demanded within from the time of their

desertion.

* No person whatever shall, upon the high seas,

and without the jurisdiction of either party, be
demanded or taken out of any ship or vessel belong-
ing to subjects or citizens of one of the parties,

by the public or private armed ships or vessels

belonging to or in the service of the other unless
such person be at the time in the actual employment
of an enemy of such other party.

" This article shall continue in force for the term
of years. Nothing in this article con-
tained shall be construed thereafter to affect or
impair the rights of either party."

This article was struck out of the draft by the
British Commissioners, who, in their note of the
26th of November, remark, " with respect to
" Articles XI. and XII. (regarding blockades), Her
" Majesty's Government has strongly manifested its

" sincere disposition to the speedy restoration of
" peace by agreeing under all the present circum-
" stances to conclude the treaty without any stipu-
" lation on the points to which those articles relate.

" No advantage can arise from entering into dis-
" cussion, upon a successful result of which the
" American Plenipotentiaries have stated more
'* than once, that they will not make the conclu-
" siou of the peace at all depend."

Nevertheless, the American Commissioners re-

produced this Xlth Article in their second draft of
a treaty. It was then again returned to them
marked "inadmissible," and on the 30th of Novem-
ber they consented to omit it. They say :

—

" They will also waive the residue of that (the

XHIth) Article and the Xlth Article, it being

understood that the rights of both Powers on the

subject of seamen . . . shall not be affected

or impaired by the omission in the treaty of any
specification with respect to those two subjects.

" In forebeariug to insist upon the discussion of

subjects deeply involving interests important to

their country, and upon which the undersigned
view the proposal offered by them for consideration

as founded upon principles the most moderate and
conciliatory, they give the strongest evidence of

the anxious wish of their Government, that the

negotiation should be brought to a happy issue."

The Treaty of Peace was accordingly signed on Hertslct's " State

the 24th of December 1814, without any provisions
JJJjbJ.mj?"

""

being inserted in it respecting either impressment
or blockade, nor is any reference made to those

subjects in the President's message of the 18th
of February 1815, communicating the treaty to

Congress.

The Hid Article of the treaty provides for the

mutual restoration of prisoners.

Restoration of Hostages.

On the 16th of July, a Convention for the ex- American " State

change of prisoners had been concluded, which p'^^' ""•'*

contained a stipulation that the 23 British soldiers

put into confinement as hostages by the United
States, and the 46 American commissioned and
non-commissioned officers put into confinement in

retaliation for the confinement of these 23 soldiers,

should be immediately released and exchanged in

the same manner as other prisioners of war.

On the 12th of August 1814, the American Com-
missary-General of prisoners, writing to Colonel

Barclay, states that all the British hostages had
been placed on the footing of ordinary prisoners,

and gives as the reason that the American Govern-
ment had been informed by their agent in London,

that the seamen sent to England for trial had been

similarly treated.

No further cases of retaliation seem to have
occurred, nor were any of the seamen put on their

trial for treason.

It is alleged that, in consequence of the Ameri- James "History

cans omitting to supply any means of conveyance occurrm'es'of

across Lake Erie, many of the released hostages Uw War," Vol. ii.

were detained there so long that they were attacked

by lake fever, and several of them died.

Case of the " Ann."

During the war of 1812-14, a case was brought

before the Court of Admiralty in which the claim

of a British subject, naturalized in America, to

retain the privileges of a British subject under the

Order in Council of 1812, providing for the resti-

tution of British ships sailing under the American

flag, was rejected by Sir AV. Scott, who decided

that a British-born subject may, by his emplo3rment
and residence in a foreign country, acquire a new
national character for commercial purposes.

As this case is frequently referred to by writers

on the subject of naturalization, a copy of the

Report (2 Dobson p. 221, Robinson's Admiralty AddendaC
Reports, Vol. VHL), is appended to this Memo-
randum.

Mr. Rush's Negotiations, 1818.

Tn 1818 another attempt was made to settle the

Impressment controversy.
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" Residence at

the Court of Lon-
don." By Mr.
Rush. 1S33.
Page S59.

Message to the
House of Repre-
sentatives. Feb-
ruary 15, 1S2S.
With the Corre-
spondence rela-

ting to the Ne-
gotiation of the
Convention of
October in, 182S.
(Inctosure in Mr.
Stratford Can-
ning's No. -7.

March i. 1S23.)

A full account of the negotiations is given by
Mr. Rush, who was the United States Minister in

England from 1817 to 1825, in his "Residence at

the Court of London."
Mr. Rush delivered to Lord Castlercagh two

propositions which, taken together, embodied an

offer by the United States to exclude, by all the

means in their power, British seamen, native-born

or naturalized, from their service. As an equiva-

lent they demanded that impressment from their

Tessels should be totally relinquished. The stipu-

lation for excluding seamen to be reciprocal. The
exclusion to extend to the public and private

marine of both nations.

This offer of exclusion was at first rejected, but

afterwards considered. Two conditions were then

annexed to it by Lord Castlereagh : one, that any
Treaty containing the mutual stipulations should be

revocable on short notice by either party. The
other condition was, that the British boarding

officer entering American vessels at sea for pur-

poses agreed to be lawful in time of war, and find-

ing British seamen, or men suspected to be such,

should be allowed to make a proces-verbal of the

fact, to be presented to the notice of the American
Government, but the officer to be prohibited from
taking away the men.

At the third conference, the British Plenipoten-

tiaries submitted a project of six articles designed

for the regulation, by a separate Treaty, of the

whole subject.

Article I. stipulated for the reciprocal exclusion

of natural-born subjects and citizens of either party

from the marine of the other, " Provided always
" that nothing contained in this Article shall be
" understood to apply to such natural-born subjects

" or citizens of either Power as may have been
" naturalized by their respective laws, previous
" to the signature of the present Treaty.

" Art. 2. For the better ascertaining the number
of persons on either side that may fall within the

exception contained in the preceding Article, the

High Contracting Paaties engage to deliver, each to

the other, within 12 months from the ratification

of the present treaty, a list of all persons falling

within the said exception, specifying the places of

their birth, with the date of their becoming natu-

ralized. And it is further agreed that none other

than the persons whose names shall be included

in the lists, shall be deemed to fall within the said

exception."

Art. 3. The Contracting Parties reserved power
to authorize, by proclamation, their subjects and
citizens to serve in the marine of the other
country.

Art. 4. During the continuance of the Treaty,
neither party to impress from the vessels of the
other on the high seas : Provided always, that'

nothing contained in this article shall be construed
to apply to the vessels of either power which may
be within the ports or within the maritime juris-

diction of the other ; and also provided, that

nothing herein contained shall be construed to im-
pair or affect the established right of search as

authorized iu time of war by the law of nations.

Art. 5. The treaty to endure for 10 years, but
terminable at six months' notice.

Art. 6. It is agreed that nothing contained in

the preceding articles shall be understood to affect

the rights and privileges on which the high con-
tracting parties have heretofore acted, except so far

as the same shall have been modified by the said
Articles. On the termination and abrogation of the
Treaty, or in the event of war between the two
Parties, the said Parties to stand with respect to

each other, as to the said rights and privileges, as
if no such Treaty had ever been made.
The American Plenipotentiaries proposed several

amendments, two of which proved fatal to the pro-
jected Articles.

In Article 2 they objected to the list of natu-
ralized citizens; and, as a substitute, proposed that
" no naturalized subject or citizen of either Power
" whose name should not be included in the list

" should be deemed to fall within the exception,
" n/t/css he produced proof ofhis having been duly
" naturalizedprior to the exchange of'ratiA'cations
« of the Treaty."

Mr. Rush adduced as reasons for being unable to
accede to the proposal of keeping a list, that pre-
viously to 1789, persons were naturalized by the
States, and the form of naturalization not being
uniform no record could in many instances be
obtained. No discrimination of the birth-place of
aliens was recorded. There was no means of
making the States' Courts supply information for
such a list, and even if it were obtained it would
not designate seamen nor the minor children of
naturalized persons, of whom no register was kept

;

in short, the scheme was, he alleged, impracticable,
and the consequence of consenting to it would have
been that aliens naturalized before the Treaty, and
entitled to all the rights of citizenship, would, by
nil ek postfacto measure, have been excluded from
following their pursuit of seamanship.
The Plenipotentiaries further objected to the

term in the first Article,— " signature of the
present Treaty," and proposed to substitute
" ratification."

The British Government would not give way on
either of these points, and the negotiation was
consequently abandoned.

Mr. Rush adds, " This subject falling through,
" others of a maritime nature were withdrawn. It
" had been agreed that none were to be proceeded
" with, if we failed on impressment. We offered
" Articles on blockade contraband, trading with the
" Colonies of a belligerent, for the regulation of
" proceedings in prize cases, and the conduct of
" privateers and letters of marque. Britain had
" joined in offers on most of them, omitting the
" third. Their discussion was carried on to some
" extent, but given over when we discovered that
" we could not arrange the point on which all
" depended."

Lord Ashburton's Mission.

The long peace which followed the overthrow of
Napoleon, and the subsequent establishment of a
voluntary system for the manning of the navy,
prevented any occasions arising on which questions
regarding naturalization and allegiance could be
brought into dispute between Great Britain and the
United States, from the exercise of impressment on
the high seas.

The United States, however, did not fail to watch
jealously any assertion of British authority which
might seem to revive the obnoxious claim to visit

and search their vessels, and at once raised obj ec-
tions when the proposal was made in 1841 for a
joint agreement by the maritime Powers authorizing
their respective cruizers to visit suspected slavers
within certain latitudes.

Lord Ashburton's special mission to the United
States followed in 1842.

Lord Ashburton was authorized to negotiate for
the settlement of all existing differences between
the two countries.

On the 8th of August 1842 Mr. Webster Parliamentary

addressed a long note to Lord Ashburton, calling £o?dIshimr-
e1 ''

his attention to the importance of coming to some ton's Special Mis-

definite understanding respecting impressment. sTntedlfls,' p?ge
After showing that all efforts to come to such an B9 -

understanding during the last 50 years had failed,

he proceeds :

—

" England asserts the right of impressing British

subjects in time of war, out of neutral merchant
vessels, and of deciding by her visiting officers who,
among the crews of such merchant vessels, are

E 4
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British subjects. She asserts this as a legal exer-

cise of the prerogative of the Crown, which prero-

gative is alleged to be founded on the English law

of the perpetual and indissoluble allegiance of the

subject, and his obligation under all circumstances,

and for his whole life, to render military service to

the Crown whenever required The
claim asserts an extra-territorial authority for the

law of British prerogative ; and assumes to exer-

cise this extra-territorial authority to the manifest

injury and annoyance of the citizens and subjects of

other States on board their own vessels on the high

seas.
" Every merchant vessel on the seas is rightfully

considered as a part of the territory of the country

to which it belongs. . . . English soil, English

territory, English jurisdiction, is the appropriate

sphere for the operation of English law. The
ocean is the sphere of the law of nations, and by

that law every merchant vessel on the seas is

under the protection of the laws of her own nation,"

&c.

He then argues, that " if this notion of perpetual

allegiance," was the law of the world, and was

usually practised like the right of search for ene-

mies' goods in time of war, it might be admissible,

but that it is an English law, and can only be exer-

cised of right within English jurisdiction.

He next refers to the great number of emigrants

from Great Britain to the United States, " a greater
" or less number of whom becoming in time natu-
" ralized citizens, enter into the merchant service

" under the flag of their adopted country," nnd

urges that nothing could be more unjust than for

England to seek out these persons in time of war,

and compel them to take arms for a country which

has ceased to be their own country.

For these and other reasons, such as the great

inconvenience to which neutral merchants are sub-

jected by the practice, Mr. Webster declares, on

behalf of the American Government, " that the
" impressment of seamen from American vessels

" cannot hereafter be allowed to take place. That
" practice is founded on principles which it does
" not recognize, and is invariably attended by
" consequences so unjust, so injurious, and of such
" formidable magnitude, as cannot be submitted

"to In every regularly documented
" American merchant vessel, the crew who navi-

" gate it will find their protection in the flag which
" is over them."

Lord Ashburton replied, August 9, that his

instructions were limited to existing subjects of

difference, " and no differences have, or could have,

" arisen of late years with respect to impressment,
" because the practice has, since the peace, wholly
" ceased, and cannot, consistently with existing
" laws and regulations for manning Her Majesty's
" Navy, be under present circumstances renewed.
" .... I am well aware that the laws of our
" two countries maintain opposite principles respect-
" ing allegiance to the Sovereign. America, re-

" ceiving eveiy year by thousands the emigrants
" of Europe, maintains the doctrine suitable to her
" condition, of the right of transferring allegiance

" at will. The laws of Great Britain have at all

" times maintained the opposite doctrine. The
" duties of allegiance are held to be indefeasible,

" and it is believed that this doctrine, under
" various modifications, prevails in most, if not
" in all, the civilised States of Europe. . . We
" may safely leave this part of the subject without
" indulging in abstract speculations, having no ma-
" terial practical application to matters in discussion

" between us."

It does not appear that anything further was d»ne

upon this overture from the American Government,

and the subject of impressment thenceforth ceased

to be a matter of discussion or dispute between the

two countries.

Cases in Ireland in 1848.

The next occasion on which the question of
disputed allegiance was raised was at the time of
the disturbances in Ireland in 1848.

Her Majesty's Government having been informed pm^'VoL****
that a plot had been entered into in America for xini. p. i222,rf

sending over detachments of men to co-operate with
*eq'

the Irish malcontents, orders were given in August,

1848, to arrest every American or returned emi-

grant landing in Ireland. In September the order

was modified to the arrest of suspicious persons

and the search of American baggage.

Under these orders a Mr. Bergen, a native

American, and a Mr. Ryan, an Irishman naturalized

in America, were arrested and detained.

Mr. Bancroft, then United States' Minister in

London, was instructed to interfere on their behalf,

which he did, and was informed that they had been
arrested as being concerned in treasonable practices

under the Act 1 1 & 12 Vict. cap. 35.

Lord Palmerston added that Mr. Ryan had been
shown to be a British subject.

In reporting his proceedings to the President,

Mr. Bancroft calls attention to this statement, and
as an assertion in Mr. Ryan's case of the British

doctrine of perpetual allegiance.

" Two questions," Mr. Bancroft says, " then Ibid. p. U35.

" arise : Does a naturalized citizen owe allegiance
" to any country but that of his adoption ? and
" does the return of a naturalized citizen, for tran-
" sient purposes, to his native country bring back
" upon him the obligation of allegiance to that
" country ?"

Mi-
. Buchanan replies, October 23 :

" Treason Ibid. p. 1236.

" cannot be committed by a citizen of the United
" States against a foreign Government ; and we
" are bound by every principle of faith and national
" honour to maintain the doctrine firmly in favour
" of our naturalized as our native citizens."

Five days afterwards Mr. Buchanan acknow-
ledges that he was "too hasty in stating that

" treason could not be committed by a citizen of
" the United States against a foreign Govern-
" ment."

He then shows that aliens are liable in the

United States, as well as in Great Britain, to trial

for treasonable offences committed within the

country's jurisdiction.

He concludes the despatch—"Whenever the
" occasion may require it, you will resist the
" British doctrine of perpetual allegiance, and
" maintain the American principle, that British

" native-born subjects, after they have been natu-
" ralized under our laws, are, to all intents and
" purposes, as much American citizens, and entitled

* " to the same degree of protection, as though they
" had been born in the United States."

On the 17th of November, Mr. Bergen and Mr.

Ryan were liberated on condition of their leaving

the kingdom.
'

Mr. Bancroft, however, considered himself bound United State

to carry out the President's instructions, although

the necessity for doing so had now ceased, and

on the 26th of January addressed a representa-

tion to Lord Palmerston, remonstrating against any

distinction being at any time made between natu-

ralized and native Americans. He argued that by

permitting emigration, England recognized the

right of expatriation, and that to continue to claim

the allegiance of those who had left her shores and

taken up their abode in a foreign country, was to

endeavour to plant alien colonies within that

country, and to exercise the prerogative of royalty

within a republic.

Mr. Bancroft's letter concludes as follows :

—

"It is quite time that the two nations should

come to an understanding on this subject. If the

pers,"
Da

Ezecul Ive

locuments. 1869-

60, Vol. ii. p. 101.
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United Kingdom really wishes to retain as subjects

all the natives of this realm, let the United King-

dom forbid the emigration of its sons. But if their

emigration is permitted, and even stimulated, the

land which accepts the anxious responsibility of

receiving them must take full power of regulating

their political condition."

Lord Palmerston's reply of the 16th of August,

1849, is of importance as containing an authorita-

tive declaration of the position occupied by Her
Majesty's Government on this question, and is of

special interest with reference to the present state

of affairs in Ireland.

It must be remembered that when the arrests,

out of which the discussion arose, were made, the

Habeas Corpus Act was suspended in Ireland.

" Lord Pahnerston to Mr. Bancroft.

" Foreign Office, August 16, 1849.
" The Undersigned, Her Majesty's Principal

Secretary of State for Foreign Affairs, has the

honour to acknowledge the receipt of the note

which Mr. Bancroft, Envoy Extraordinary and

Minister Plenipotentiary of the United States of

America at this Court, addressed to him on the

26th of January last, referring to the imprisonment

in Ireland of some American citizens, who were
arrested in that country in August 1848, under the

Act 11 and 12 Vict. cap. 35, and remonstrating

against the consequences of the doctrine which
Mr. Bancroft assumes to be maintained in this

country in regard to the allegiance due to the Queen
from Her Majesty's natural-born subjects.

" In reply, the undersigned begs to state, that

he apprehends that the remonstrance contained iu

Mr. Bancroft's note has originated in a mistaken

notion as to the doctrine held by Her Majesty's

Government upon this matter ; because Mr. Ban-
croft states that one consequence of the British

doctrine of natural allegiance is, that Great Britain

denies to the United States the right of regulating

the condition of emigrants from Great Britain iu

such manner ' as may most conduce to the well-
' being of the emigrants and the safety of the
' [American] commonweaith.' Now, although by
the law of England natural allegiance is a tie which
cannot be severed or altered by anything but the
' united concurrence of the legislature,' and although
it is true (as observed by Mr. Justice Story, an
eminent American authority,) that ' every nation has
' hitherto assumed it as clear, that its laws extend to

' and bind natural-born subjects at all times and in
' all places,' yet Her Majesty's Government did not
dissent from the opinion of the same learned Judge,
that ' in speaking of the right of a state to bind its

' own native subjects everywhere, we speak only of
' its own claim and exercise of sovereignty over
' them, and not of its rights to compel or require
' obedience to such laws, on the part of other
' nations ;' and Her Majesty's Government concur
with Mr. Justice Story, in maintaining that 'every
' nation has an exclusive right to regulate persons
' and things within its own territory according to

' its own sovereign will and polity.''

" The undersigned considers the above expo-
sition of public law to be perfectly correct, and it

appears to him to meet the objections to the doc-
trine of Her Majesty's Government which have
been raised in Mr. Bancroft's note.

" With reference to those observations of Mr.
Bancroft, from which it would appear that he
assumes that Her Majesty's Government is disposed
to doubt whether the poorer classes of emigrants
who have come from Great Britain to the United
States have a natural right to expatriate themselves,
the undersigned begs to observe that it lias never
been denied by the British Government that those
persons leave this country by virtue of that right,
which is asserted by Mr. Bancroft to be the founda-
tion of all liberty, namely, ' the right of every
reasonable being to seek a new country ;' and it is

22112.

well known that by the laws of Great Britain no
restraint can, except in very special cases, be placed
upon the perfect liberty of every British subject to

leave the realm, when and for whatever period of
time he chooses. It does not appear, however, that
the passage quoted by Mr. Bancroft from Cicero*
sanctions expatriation, in the sense of a voluntary
abjuration of natural allegiance, without the assent
of the Sovereign power ; nor does an emigrant's
departure from Great Britain debar him from
returning thereto, at any subsequent time, as a
natural-born subject. So long as the emigrant,
remains in the United States, or in any other
country, he is amenable to the laws of the country
in which he resides ; and it cannot therefore be
said as suggested in Mr. Bancroft's note, that the
British Crown, by permitting its subjects to emi-
grate to the United States, is sending among the
United States not only people to be provided for

by sharing in the opportunities for industry, but
' subjects,' who may get arms and still serve Her
Majesty, or that England is planting garrisons in

all the territories of the Union.
" The undersigned has also to observe that Mr.

Bancroft has referred generally to the orders issued
in Ireland last year for the arrest of suspected per-

sons, and has alluded to the distinction drawn by
Her Majesty's Government between native and
naturalized American citizens ; and, although Mr.
Bancroft's argument does not bear specifically upon
that point, the undersigned begs leave to repeat

what he has stated in his previous correspondence
with Mr. Bancroft respecting this matter, namely :

that natural-born subjects of Great Britain, who
may have become naturalized in a foreign country,

but who return to the United Kingdon, are as

amenable as any other of Her Majesty's subjects to

any laws which may be iu force, either of a perma-
nent or of a temporary nature ; and the maxim,
' ignorantia legis non excusat,' must apply to them
as well as to those who may be permanently resi-

dent within the United Kingdom.
" The undersigned begs, in conclusion, further

to remark, that the Stat. 13 Geo. II. c. 7, to which
Mr. Bancroft has adverted, has no bearing upon
the status of a native of Great Britain naturalized

in the United States. That statute applies only to

jjersons not being subjects of Great Britain, who
settled in America before the • declaration of

American independence. And it never has been

contended by Great Britain that that statute

would affect in the slightest degree the ' status ' of

the foreign settler as a subject of the country of

his origin, if he should think proper to return to

such country.
" The undersigned has the honour, &c.

" Palmekston.
" George Bancroft, Esq.,

" &c. &c. &c."

This closed the correspondence, and the con-

troversy again lay dormant until the

Civil Wae in tiie United States, 1861-65.

Conscription in Northern and Southern States.

The outbreak of the Civil War changed the

relative position of the disputants.

Hitherto it had been always the United States

who had been pleading the cause of the emigrant.

It was now England's turn to be called upon to

interfere on his behalf.

The British Consulates were crowded by

applicants hastening to register themselves as

British subjects, and to 'assert their claims to

British Protection ; and even those who had taken

the preliminary proceeding for a renunciation

of their allegiance clamoured for the shelter of

the flag which they had been preparing to desert.

* " Ne quis invitus civitate mutetur : neve in eivhate

maneat invitus," &c.

F
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To Lord Lyons,
.V<>.7<:: April i,

1861.

To Lord Lyons,
No. 340 ; October
7.1S61.

[lord Lyons, No.
379; July 29, 1861.

Lord Lyons, No.
M8; August 26,

1861.

It •would bo Impossible to give a resume of all

the cases that occurred, bul an attempt will be

made to include in lliis Memorandum mostof those

in which questions of allegiance were dealt with.

On the 13th of April 1861 Fort Sumter sur-

rendered, and on the loth the President issued

his Proclamation, calling out 75,000 men of the

Militia.

Previously to this, Messrs. Pearson and Cox
had applied to Lord Lyons respecting their liability,

as British subjects, to serve in the Missouri and
Virginia Militia.

Lord Lyons was instructed " that there is no
" rule or principle of international law which
" prohibits the Government of any country from
" requiring aliens, resident within its territories,

" to serve in the Militia or Police of the country
" or to contribute to the support of such establish-
" ments.

" It would appear that in this country the

question whether an alien could be compelled to

serve in the Militia has never been authoritatively

decided."

If, however, the Militia were to be embodied for

active service, and no alternative of providing

substitutes were permitted, " the position of
" British subjects would appear to' deserve very
" favourable consideration, and to call for every
" exertion being made in their favour on the part
" of Her Majesty's Government."

In July, Lord Lyons again applied for instruc-

tions in this head, and was informed, that although

Her Majesty's Government "might well be content
" to leave British subjects voluntarily domiciled in
" a foreign country, liable to all the obligations
" ordinarily incident to such foreign domicil, in-

" eluding, when imposed by the municipal law of
" such country, service in the Militia or National
" Guard, or Local Police, for the maintenance of
" internal peace and order, or even, to a limited
" extent, for the defence of the territory from
" foreign invasion ; it is not reasonable to expect
" that her Majesty's Government," should passively

allow British subjects to be compelled to serve in

the armies in a Civil War, where, besides the
ordinary incidents of battle, they might be exposed
to be treated as rebels and traitors in a quarrel in

which, as aliens, they would have no concern

;

and that, if such enforced enlistment were per-

sisted in, Her Majesty's Government would be
obliged to concert with other neutral Powers for

the protection of their respective subjects.

It appears, however, that " in no ease, either in
" the Northern or Southern States, had the dis-
" charge of a British subject, enlisted against his
" will, been refused or delayed on proper repre-
" sentation being made."

Refusal of American Passports to intended
( 'i/izens.

A regulation having been made in August by
the United States Government that foreigners who
wished to leave the country must be provided
with passports, Lord Lyons inquired of the United
States Secretary of State whether persons who had
announced their intention to become naturalized
were included in this regulation, and was told

officially by Mr. Hunter, in reply, that " until the
" final act of naturalization such a person is to all

" intents and purposes a subject or citizen of his
' nati\ e country."

Mr. Carlisle, the legal adviser of the Legation,
was also consulted, and gave it as bus opinion that
" such persons remain aliens until the complete
" final act, owing none of the duties and entitled
" to none of the peculiar protections of allegiance.."

Under these circumstances, Lord Lyons was
directed "to grant passports to the persona in
" question as a general rule, it being of course
" understood that the granting of a passport was a
" matter for his Lordship's discretion, and not one
" of strict legal right."

Suspension of Habeas Corpus Act in Northern
States.

A correspondence now commenced as to the ParliamentMy

right of the President to suspend the Habei Kci,
Corpus Act without the sanction of Congress, and 1862 -

Lord Lyons was instructed to remonstrate against
the arbitrary arrests of British subjects, but no
question of allegiance was raised.

Mr. Seward, on the 11th of October, denied the
right of Her Majesty's Government to protest, and
added that "in every case subjects of Her Majesty
" residing in the United States, and under their
" protection, are treated during the present troubles
" in the same manner, and with no greater or 1

" rigour, than American citizens."

Claim to British Protection of Minor Children of
Naturalized Americans.

In October a claim to British protection was set November*,

up by three persons who had been arrested at
1

'

Baltimore on the ground that they were minor-,
natural-born British subjects, whose fathers had
been naturalized in the United States.

A similar claim was urged on behalf of a Mr.
James Hoy, a merchant of New York.
The United States Government declared that

such persons were American citizens, and Mr.
Carlisle reported that, by the statute law of the
United States, minors in this position were
regarded as American citizens, and obtained and
enjoyed in the United States all the lights and
benefits incident to that character.

Her Majesty's Government decided that min<

who were born in Her Majesty's dominions, but
whose fathers had become naturalized American
citizens, ought during their minority to be consi-

dered and treated as between the two Governments,
not as British subjects, but as American citizens,

and that they must continue to be so considered if,

after attaining their majority, they had continued

to remain domiciled in the United States, and had
not taken any active steps to absolve themselves

from their allegiance to that country.

Status in Confederate States of Persons natural-

ized in the United States.

Early in 1862 Mr. Coppell, Her Majesty's Consul To Lord Ly.

at New Orleans, requested instructions as to the i^>~
answer which he should return to persons apply-

ing to him for information as to the statu- within

the Confederate States of those who had been

naturalized within the United States.

Lord Lyons was directed to inform Mr. Coppell

and any other of Her Majesty's Consuls who might

require information on the matter :

1. That a natural-born British subject, who had

been naturalized in the United States would not be

recognized by Her Majesty's Government within

the United States as a British subject, but if he

returned to British territory his native allegiance

would revert.

2. In the event of the independence of the Con-

federate States being established, Her Majesty's

Government would not interfere on behalf of such

naturalized Americans, and their status must be

left to be determined by the Government of t!

States. Naturalized citizens would have aright to

claim from the United States to be treated with

regard to a transfer of allegiance in the same

manner as native citizens. Until, however, the

independence of the Confederate States was
recognized, the United States would be justified

in enforcing against all persons resident therein

the obligations of the oath of allegiance which they

had taken.

3. In the event of the Confederate States be-

coming iudependent, Her Majesty's Government
would not be bound, nor would the Confederate

States, to recognize such persons as British sub-

jects, nor would their return to Great Britain, and

renunciation thereof their United States allegiance

make any difference in this respect.

ons.
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Oath of Allegiance at New Orleans.

General Butler having assumed the Government

of New Orleans, compelled all resident aliens, who
had been domiciled within the United States for

more than five years, to take an oath of allegiance,

and all aliens claiming any of the ordinary legal

rights of residence (with the single exception of

" protection from personal violence ") to take an

oath of neutrality, binding upon them, wherever

they might be, so long as their Government was at

peace with the United State .

These orders having been revoked as regards

foreigners, and those who had been forced to take

the oaths having been "dispensed from its obliga-

tions," Mr. Stuart was not instructed to remonstrate

unless an attempt should be made to re-impose

them.

Conscription in Northern, States.—Liability of
Intended Citizens, Voters, and Sons of Natu-

ralized Citizens.

On the 17th of July an Act of Congress was

passed, calling out the Militia.

Its operation was confined to Citizens of the

United States. " The enrolment of Militia shall

" in all cases include all able-bodied male citizens

" between the ages of 18 and 45."

On the 5th of August a draft of 300,000 men
was called out, and, on the 8th, orders were issued

forbidding persons liable to the draft from leaving

the country, and great numbers of persons were

arrested. At Mr. Stuart's request instructions

were given not to detain alien travellers.

Much inconvenience being apprehended from

the divergence of practice in the Northern States

with regard to the exemption of aliens from the

Draft, Mr. Anderson of the Foreign Office, at that

tjme attached to Her Majesty's Legation, was
directed by Mr. Stuart to go to the several States

and endeavour to arrange with the Governors for

the adoption of some system to secure the immunity
of British subjects.

Mr. Anderson succeeded in establishing an

understanding that notarial or County Court affi-

davits should be accepted as evidence of nationality,

and thereby overcame the principal difficulty which

arose in dealing practically with the matter.

lie found, however, that in Ohio the State

Governor considered persons who had declared

their intention of becoming United States citizens

to be citizens within the meaning of the Act of

Congress.

Moreover, it was generally asserted that the

exercise of the elective franchise debarred British

subjects from claiming excemption.
Mr. Anderson, in his communications with the

Governors, contended that "if an alien had exer-
" cised any of the exclusive privileges of a citizen,

" he had rendered himself liable to the obligations
" of citizenship ; if he had exercised only those
" privileges which an alien is entitled to exercise,
" he was still entitled to the immunities of alien-

" ship."

There was some difference of opinion on this

point. The Governor of Indiana was anxious to

claim all voters, while the Governor of Illinois con-

curred in the views thus expressed, and believed

they would be adopted in all the Western States.

Another point on which there appeared to be a
diversity of opinion was with regard to the status

of the sons of naturalized citizens.

' 1. Those born in the country. Respecting
these there is no difficulty.

" 2. Those not in the country at the time of the

naturalization of their parents. These, I understand,
are not, claimed by the United States Government.

" 3. Those in the country at the time of the
naturalization of then- parents. When under age,
it is claimed that they follow the nationality of
their pOTents, and this, it appears, is also the law of
Great Britain."

(On these points see the case of Hoy and others,

ante?)

The question with regard to persons who had
" declared their intention," was set at rest by the

publication of the following letter from Mr. Seward
to Mi-. Stuart :—

" Department of State, Washington,
" Sin, August 20, 1862.

" Having informally understood from you
that British subjects who had merely declared their

intention to become citizens of the United States

had expressed apprehensions that they might be
drafted into the Militia, under the late requisition

of the War Department, I have the honour to

acquaint you, for their information, that none but

citizens are liable to Militia duty in this country,

and that this Department has never regarded an

alien, who may have merely declared his intention

to become a citizen, as entitled to a passport, and
consequently has always withheld from persons of

that character any such certificate of citizenship.

" I have, &c.
" (Signed) W. H. Seward.

" The Hon. W. Stuart,

" Her Britannic Majesty's
" Charge d'Aflaires, &c."

Southern Conscription.—Domicil.

In October, Mr. Consul Coppell made some To Mr. Stuart,

further iuquiries as to the course which he should October io,l8C2.

pursue in certain cases arising out of disputed

points of international law relative to property and
domicile, and Mr. Stuart was furnished with the

following instructions :
—'" That a domicil estab-

" lished by length of residence only, without
" naturalization or any other formal act whereby
" the domiciled person has, so to speak, incorpo-
" rated himself into the state in which he resides,

" does not ' for the time convert him into a subject
" ' of the domicil in all respects save the allegiance
" ' he owes his native Sovereign.' Such a domi-
" ciled person is not a civis, but a temporary
" subject subditus tempora/it/s of the State in
" which he is resident. He cannot lawfully be
" compelled to serve in the military forces of that
" State against any other State, or be compelled
" to enrol himself in the militia of the State :

" though it would lie his duty to co-operate with
" native citizens when called upon to do so by the
" proper authorities, in keeping the peace and
" preserving good order in the particular place in

" which he resides, as, for instance, against thieves

" or pirates."

In accordance with the instruction thus conveyed

to Mr. Stuart, Lord Russell addressed a Circular

Despatch to Her Majesty's Consuls in the Southern

States on the 11th of October 1862, directing them paper™-' North

to remonstrate strongly against the forced enlist- America," No.is

ment ot British subjects, pointing out that "British
" subjects domiciled only by residence in the so-

" called Confederate States cannot be forcibly

" enlisted in the military service of those States
" by virtue of an ex postjacto law, when no muni-
'•' cipal law existed at the time of the establishment
" of their domicile, rendering them liable to such
" service.

" It may be competent to :i State in which a

domiciled foreigner may reside to pass such an ex
post facto law, if at the same time option is offered

to foreigners affected by it to quit after a reason-

able period the territory, if they object to serve in

the armies of the State : but without this option

such a law would violate the principles of inter-

national law ; and, even with such an option, the

comity hitherto observed between independent

States would not be very scrupulously observed."

Lord Russell at the same time desired the Consuls

to urge the anomaly of British subjects being forced

to engage in a war which their own Sovereign had

forbidden them under heavy penalties to take part

1864, p. St,.
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" North
America,"
No. 7. 1862.

To Mr. Stuart,
No. 190

; Novem-
ber 15, 1862.

To Mr. Stuart,
No. 189 : Novem-
ber 15, 1S62.

To Lord Lyons,
No. 2»;t ; Novem-
ber 27, 1S62.

Mr. Shaver's Case.

A case which had occurred in 1861, of the arrest

of a British subject, Mr. Shaver, led to a rather

curious correspondence with the United States

Government on the question of domicil, and it

may be useful to notice it in connexion with the

pretensions of the Confederates to enlist domiciled

aliens.

Mr. Shaver was a travelling agent of the Grand
Trunk Railway, whose wife and family resided in

Canada. He was arrested in the United States,

and taken to Fort Warren, where the oath of alle-

giance was tendered to him, which he refused to

take, and he was eventually released on taking an
oath of neutrality.

The United States Government refused all com-
pensation (though it was apparently admitted that

there was no charge against Mr. Shaver) and raised

the point of his domicil.

Mr. Shaver's claim is one of those which are still

waiting for adjustment.

Mr. Sellers' Case.

Mr. Sellers, a British subject, who had announced
his intention to become naturalized, applied on the

7th of October 1862, to be informed whether he
could claim the protection of Her Majesty's Govern-
ment.

He was told, October 20, that as he had so acted

without consulting Her Majesty's Government, he
must "not expect that, until a case shall arise, in

" which their interference may be requested, Her
" Majesty's Government will give any opinion of
" the view which they may take of such a case."

Forced Military Labour.

In November complaints were made of British

subjects being forced to work in the trenches in

the military operations in the Western States, and
Mr. Stuart was informed that, as a general principle

of international law, neutral aliens ought not to be
compelled to perform any military service, but that

allowance must be made for the conduct of autho-
rities in cities under martial law, and in daily peril

of attack from the enemy.

Status of Widows.

The state of affairs at New Orleans made British

protection eagerly sought after, and Mr. Coppell

had several applications addressed to him by widows
who laid claim to it.

Mr. Stuart was informed that, in the case of
American-born widows of British subjects, if the

American law was at variance with that of this

country (conferring upon the wives of British

subjects the privileges of natural-born British sub-

jects), and the United States desired to put the
American law in force, the American law must
prevail, and that American-born widows being
resident in America would not be entitled to the

certificate of being British subjects.

In the eases of British-born subjects, the widows
of American or foreign husbands, Her Majesty's

Government wen- of opinion that if, after the dis-

solution of their coverture, they should elect to

claim the benefit of their British character, they
would be al liberty to do so, and must be treated

and protected as British subjects.

Southern Conscription.

The passing of a new Conscript Act in the so-

called Confederate States having caused fresh com-
plaints from British subjects of ill-treatment under
its provisions, Lord Lyons was informed on the

27th of November that Her Majesty'- (lovernment
considered "it was competent to the so-styled
" Confederate Government to include in the cou-

From Mr. Stuart,
No. 99 ; July 25,
1862.

Mr. Stuart,
No. 123

;

August 3, 1862,

" scription British subjects permanently resident
" in those States, if they refuse the option duly
" tendered to them of leaving the country within
" a reasonable time, and with reasonable opportu-
" nities of compliance, but not otherwise.

" It is, of course, to be understood that foreigners

permanently residing, but not naturalized in a State,

are entitled to the option of leaving that State in

the event of new laws being passed in it which
affect their status and alter the obligation which
they contracted at the time when they became
domiciled in it."

Liability of Voters to Cotiscription.

Besides the difficulties arising out of the status

of "intended" citizens, a further question was
raised as to the right, to British protection of British
subjects, not naturalized, who hail voted at the

State Elections or otherwise exercised the privilege
of citizenship.

In July 1862, Mr. Stuart had issued a circular

to Her Majesty's Consuls directing them " to ascer-
" tain in each instance of an application for a
" certificate of British nationality, whether the
" applicant has ever voted at elections in the
" United States, or has in any other way exercised
" any of the exclusive privileges of a citizen, as,

" should it be proved that lie has done so, he
" would thereby forfeit his claim to protection,
" even though he should not have formally re-
" nounced his allegiance to Her Majesty the
" Queen."
At a subsequent interview with Mr. Seward

Mr. Stuart told him, in reply to an observation he
had made, that Her Majesty's Government had no
desire to protect such persons.

Numerous representations having been addressed

to Mr. Stuart by persons who had voted in States

where electors could vote as State citizens without
being national citizens, and who pleaded that they

did not come within the terms of the Act of Con-
gress which confined the draft to citizens, Mr.
Stuart applied to Mr. Seward to be informed of

the views of the State Department.

Mr. Seward replied in the following letter :

—

" Department of State, Washington,
" Sir, October 24, 1862.

" I have the honour to acknowledge the

receipt of your note of yesterday, and, so far as it

relates to the liability of aliens who may have ex-

ercised the right of suffrage to military duty in this

country, to state, in reply, that no doubt is enter-

tained upon that point by this Department. Aliens

who exercise that right are considered as citizens

of the States where they reside, and as such are

within the purview of the law, which require- all

such citizens between the ages of 18 and 45, with

certain specific exemptions, as liable to be drafted

into the militia. A person may be a citizen of a

State, and, as such, entitled to vote therein without

being a citizen of the. United States.

" I am. &c.

'•(Signed) William II. Seward.
" Hon. W. Stuart,

" &c. &c. &c"

In November 1862, Lord Lyons forwarded a Ibid. p. 468

petition from certain native-bom British subjects

in Wisconsin, alleging that, although they had voted

at elections, they had done so under the State law

as aliens, ami had not thereby forfeited their British

nationality.

Mr. Seward replied that so far as the executive Ibid. p. 474

authority of the United States was concerned, no

foreigner who had not been naturalized, or who
had not exercised the right of Suffrage, had hitherto

been required to serve in the militia.

In December 1862 Lord Lyons reported that he

had been informed by M. Mcrcicr (the French

Minister) that some time ago he had written a

United States'
Executive Docu«
meals 1861-64,
vol. i. p. 450.

Lord Lyons.
No. 536: Decem-
ber it, 1S62.
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To Lord Lyons,
No. 79

;

February 12, 1863.

'Lord Lyons,
i\0. 11 ;

January 5, 1863.

United States
" Statutes at
Larue," vol. xii.

. o. 731.

To Lore! Lyons,
No. 173 ;

April 3, 1863.

circular " to the French consuls, in which he said

" that Frenchmen who had voted illegally in this

" country had no doubt rendered themselves liable

" to legal penalties here, but that they had not

" forfeited their French nationality, or their right

" as aliens to be exempt from compulsory military

" service ... In elucidation of this point

" M. Mercier especially referred to the laws of

" some of the States which admit aliens to the

" exercise of the elective franchise."

It appears that Mr. Seward, to whom M. Mercier

communicated this circular, declined to express any

opinion upon it, alleging that he should prefer to

deal with individual cases if any should arise.

The matter was now referred by Lord Lyons for

the consideration of the Home Government, and

eventually it was decided to instruct Lord Lyons to

abide by the decision of the American Law Courts,

and to advise all persons who had voted or exer-

cised the privileges of citizenship, and who claimed

exemption from military service, to resort to those

Courts for the establishment of their claim.

Attorney- General Bates' Opinion.

With reference to this subject, Lord Lyons for-

warded to Lord Russell a copy of an opinion

recently delivered by Mr. Attorney-General Bates.

This opinion was delivered upon a question put

to Mr. Bates, whether coloured men could be

citizens of the United States.

Mr. Bates, in opposition to what had hitherto

been the generally received doctrine, decided that

they could ; and, in order to arrive at this conclu-

sion, entered at some length into a disquisition on
" Citizenship."

As this opinion may be interesting with regard

to the general question of allegiance, and is not

readily accessible for consultation in this country,

extracts of so much of it as relate to the practical

operation of the United States' laws are annexed
(Addenda E).

Intended Citizens included in Northern Con-
scription, 1863.

The pressure of the conscription had been
severely felt by the native Americans in 1862, who
looked with jealousy on the exemption from it

obtained by their British neighbours, who, having
declared their intention to become citizens for the

advantages of citizenship, now managed by plead-

ing alienship to evade its obligations.

The exigencies of the war also demanded all the

resources of the country to meet the heavy losses

in battle; and on the 3rd of March 1863 an Act of

Congress was passed authorizing a further enrol-

ment of the militia, specially including " intended "

citizens.

The 1st clause of this Act is as follows :

—

" Be it enacted, &c, that all able-bodied male
citizens of the United States, and persons of foreign

birth who shall have declared on oath their inten-

tion to become citizens under and in pursuance of

the laws thereof, between the ages of 20 and 45
years, except as herein-after excepted, tire hereby
declared to constitute the national forces, and shall

be liable to perform military duty in the service of
the United States, when called out by the President
for that purpose."

Although the powers conferred upon the United
States' Government by this Act were not put in

force for some time after its having been passed,

numerous applications were received by Lord Lyons
from persons who were apprehensive of being
forcibly enlisted under its provisions, and on the
3rd of April he was instructed to state to Mr.
Seward that Her Majesty's Government considered
that British subjects who had simply declared on
oath their intention to become at a future time
citizens of the United States, and who had not as

Lord Lyons,
No. «5

;

May 11, 1863.

yet exercised the right of suffrage or any other

political franchise in consequence of such decla-

ration, ought to be allowed a reasonable period

after the passing of the Act in question to exercise

their option whether they would leave the United
States, or continue resident therein upon the con-

dition of liability to military service under this

Conscription Act.

President's Proclamation allowing Sixty-Jive days

for intended Citizens to leave the States.

Lord Lyons having addressed a representation

to the United States' Government in the sense of

this instruction, the President at his instance issued

a Proclamation on the 8th of May, reciting the

first clause of the Act, and proceeding as follows :

—

" And whereas it is claimed by and in behalf of

persons of foreign birth within the ages specified

in the said Act who have heretofore declared on
oath their intentions to become citizens under and
in pursuance of the laws of the United States, and

who have not exercised the right of suffrage or

any other political franchise under the laws of the

United States, or of any of the States thereof, are

not absolutely concluded* by their aforesaid decla-

ration of intention from renouncing their purpose

to become citizens, and that, on the contrary, such

persons, under treaties or the law of nations, retain

a right to renounce that purpose and to forego the

privileges of citizenship and residence within the

United States, uuder the obligations imposed by
the aforesaid Act of Congress :

" Now, therefore, to avoid all misapprehensions

concerning the liability of persons concerned to

perform the service required by such enactment

and to give it full effect, I do hereby order and pro-

claim that no plea of alienage will be received or

allowed to exempt from the obligations imposed by
the aforesaid Act of Congress any person of foreign

birth who shall have declared on oath his intention

to become a citizen of the United States under the

laws thereof, and who shall be found within the

United States at any time during the continuance

of the present insurrection and rebellion, at or

after the expiration of the period of sixty-five days

from the date of this Proclamation, nor shall any

such plea of alienage be allowed in favour of any

such person who has so, as aforesaid, declared his

intention to become a citizen of the United Slates,

and shall have exercised at any time the right of

suffrage, or any other political franchise, within the

United States, under the laws thereof, or under

the laws of any of the several States."

This Proclamation was considered to afford a

reasonable period to allow for the departure of
" intended " citizens, and the question of their

liability to military service was thus practically set

at rest; and Her Majesty's Government subse- To Lord Lyons,

nuentlv refused to interfere on behalf of those ^ - 48
?:,, „_

• -i -i ,. • • jit l 1 AUgUSt ol, looo.
" intended citizens who had not taken advantage

of the opportunity thus afforded to them of leaving

the country.

To Lord Lyons,
No. 337

:

June 6, 1863.

Mr. Scott's Case— Ownership of Land.

In July 1863 a Mr. Scott applied to Her
Majesty's Consul at New York for protection.

It appeared from his own account that this

gentleman had declared his intention to become a

citizen of the United States at the time of the

" Trent" affair when war between the two countries

was imminent, and that if such a war hail actually

broken out it was his intention to adhere to the

United States' Government against his own
Sovereign.

Under these circumstances Lord Lyons was

informed that Her Majesty's Government could

not interfere on Mr. Scott's behalf.

To Lord Lyons,
No. 415:
August 10, 1863.

* Sic. in original.
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To Lorrl Lynns,
No. 455

j

August 17, 1S63.

Case nf Captain
Shrrv.iii*' rrest<

BfS. volumi .

To Lord Lyons,
N0.61S :

' r 7, 1863.

ToMr.
December 3, 1863.

In this despatch Lord Lyons was also told that

it was not unreasonable for a nation to require

military service from those who had become

owners of land by virtue of their declared intention

to become its citizens.

Status of Sons of Naturalized Citizens.

Two cases now arose at Baltimore and Phila-

delphia.

The first case was that of a son born in England

but of a British father, subsequently naturalized in

the United States, which son had attained his

majority according to the lex loci, but had not

exercised any of the rights of a citizen.

It was decided that, having regard to the princi-

ples of international law that a minor child follows

the domieil of the father, and to the facts that in

this ease the father was naturalized by the law of

the United States, and that the child after attaining

majority had continued his domieil in the United

States and was considered as naturalized by the

law of the United States, the son must be con-

sidered as a naturalized American citizen and not

entitled to claim, as against the Government of the

United States, the protection of Her Majesty's

Government.
The second case was that of a son attaining his

majority in the United States, born therein of a

British father, living in the United States, but not

naturalized, neither father nor son having made
any declaration of intention to become citizens.

Having regard to the law of England as to

persons born in Her Majesty's dominions, Lord

Lyons was instructed that Her Majesty's Govern-

ment could not insist, as against the United States'

Government, that such a person should be con-

sidered by them as a British subject and exempt

from the liabilities incident to the status of a United

States' citizen.

Cases of Captui)/ Skerwm, Messrs. Matchett and
Hamilton.

Captain Sherwin (a natural-born British subject)

having been imprisoned on a charge that he had

been aiding and abetting the Confederates by taking

on board his ship certain officers of the enemy, the

United States' Government, among other reasons

for Captain Sherwin's imprisonment, pleaded that

he was a United States' citizen, and that his

nationality was proved by his having commanded
a United States' ship, which only United States'

citizens could do.

It turned out that this allegation was not correct,

but the case is mentioned to show the principle

maintained by the United States in this instance

Mr. Matchett, a natural-born British subject,

who had not been naturalized, having been arrested

at Wilmington, applied for redress.

It was shown that he had voted at elections, and

Her Majesty's Government refused to do anything

for him.

Mr. Hamilton, an Irish gentleman who had been
naturalized in the United States, and who bad

returned to Ireland, being about to go buck to the

United States, requested to know whether he could

resume his British nationality previously to doing

so, and was told thai Her Majesty's Governmeni
could not i >' i" afford him protect

any obligations which the laws of the United

States might impose upon persons who had

naturalized in that country.

Confederate Conscription.—Empukion of British

Consuls.

An Act of the Confederate Congress passed in

April 1862, provided that "allwhite nun who are

" residents of the Confederate States between the

" ages of 18 and 35 should be liable to be called
" out and enrolled in the Confederate army."

This led to numerous remonstrances on the part
of Her Majesty's Consuls against the forced enli-t-

meut of British subjects.

Acting under the instructions of October 1862,
(already referred to) they urged that option

ought to be given to aliens to quit the country,

and that although aliens might be fairly expected
to perform police or militia duly, they ought not

to be employed on active warlike service.

The correspondence continued until October
1863, when the Confederate Government refused

to receive any further communications from Her
Majesty's Consuls, and ordered them to quit the

country.

As the arbitrary measures of the Confederate

Government were the result of a " necessity which
knows no law," and can have no practical bearing

on the discussion of questions at the present day,

it seems unnecessary to do more than refer to the

Parliamentary papers, North America, No. 13,

1864, and North America No. 14, 1864, for any
further information which may be required on this

part of the subject.

1864.

The general principles by which Her Majesty's

Government had determined to be guided in affor-

ding protection to British subjects in the United
States were by this time practically settled ; and,

during the remainder of the war in 1864 and 1865,

although there were numerous eases in which those

principles were appealed to, there were but few in

which any novel application of them was called for.

It may be convenient to notice some of these

cases cursorily, without entering into details,

which would involve a repetition of arguments and
instructions already cited in previous similar

instances.

Forced Confederate Conscripts taken Prisoners

by United States.

In January 1864 Her Majesty's Government
had brought before them the case of British sub-

jects serving by compulsion in the Confederate

armies, and taken prisoners by the United States'

forces.

Lord Lyons was instructed that an application To Lord 1

for their release could not be put on the ground of jmuarj -

strict right, nor could Her Majesty's Government
consent to be a party to such persons being dis-

charged on taking an oath of allegiance to the

United States, but that there could be no objection

to their being called upon to take an oath of

neutrality.

Cases of Hansard, CrutcRetl, and Gray.

Mr. Joseph Hansard, a British subject, who had To Mr. B
_ r

,. .j j. /-1 January-^
been for twenty-five years a resident m Georgia)

having applied to Lord Russell for protection, was

told that if he chose to return to the United States

he must do so at his own risk.

Mr. Crutchett, a British subject, married and

settled at Washington, having a] '[died to Her
Majesty's Government to procure redress for in-

juries inflicted on his property by the United

States' Forces, was informed that he must have

recourse to the same remedies as any otb.er resident

in the United States.

Mr. Gray, a British subject, having been taken ToLordl

in a blockade-runner, was tried bj court-martial Marci?&

and condemned to two years' imprisonment.

As he had been for many
J
ears a resident in the

Southern States, and had taken an active part on

If of the Confederates, Her Majesty's Govern-

ment declined to interfere.

Conscription Ait. 186 1.

On the 24th of February 1864 an Act of Lord Lyons.

Coup ress was passed for a further military enrol- February :;u>fi,

ment.

To Mr. Cn
January i
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To Lord Lyons,
[Jo. !00

April 27, 1861.

Parliamentary
Papers, " North
America," No. 17,
ISM, p. 56.

To Lord Lyons,
No. 363;
August 5, 1864.

Lord Lyons,
No. 614

;

September 1864.

To Mr. Burnley,
No. 607; Novem-

. 1S64.

To Mi. Murnley,
Wo. 608; Novem-
ber 10, 188*.

[bid. No. 609;
November 10,
186*.

To Mr. Jenkins
December 13,

1864.

This Act contains the following provisions :

Section 6.—"Boards of enrolment shall enrol

. . . all aliens who shall declare their intention

to become citizens."

Section IS.—" And be it further enacted, That
no person of foreign birth shall, on accovmt of

alienage, be exempted from enrolment or draft

under the provisions of this Act or the Act of which
it is an amendment, who has at any time assumed
the rights of a citizen by voting at any election

held under authority of the laws of any state or

territory, or of the United States, or who has held

any office under such laws or any of them ; but
the fact that any such person has voted or held, or

shall hold any office as aforesaid, shall be taken
as conclusive evidence that he is not entitled to

exemption from military service on account of

alienage."

Her Majesty's Government did not consider it

necessary to give Lord Lyons any instructions with
regard to this Act.

Status of Sons of Americans born in British

Territory.

In the case of a person named Charles Cole it

was decided that the children of American citizens

born in British territory, but being in American
territory could not claim the protection of Her
Majesty's Government, to exempt them from Ame-
rican military service.

Prisoners captured in Blockade Runners.

On the 9th of May certain instructions were
issued by the United States Secretary of the Navy,
respecting persons taken in blockade-runners, which
provide that " when there is no reason to doubt
" that those who claim to be foreign subjects are
" in reality such, they will be required to state

" under oath that they have never been naturalized
" in this country, have never exercised the privi-
" leges of a citizen thereof, by voting or otherwise,
" and have never been in the pay or employment
" of the insurgent or so-called Confederate Govern-
" ment."

Residents in Places under Martial Law.

In July a question was raised as to the position-

of British subjects residing at Memphis, then under
martial law ; and Lord Lyons was instructed to

inform them that Great Britain could not interfere

with the operation of that law in a foreign State,

and that British subjects who wished to secure
British protection must discontinue their residence
in places under such military control.

Enrolment in New Orleans Police.

A general order was issued at New Orleans on
the 30th July 1864, directing "neutral foreigners,

not being subject to compulsory military service,"

to be enrolled as a local police ; but Her Ma-
jesty's Government did not see any reason to

interfere.

Case of Heslop, Boyle, Miss Hill, Jenkins, and
Dr. Benson.

Mr. Heslop, a British subject holding landed
property in Virginia, and who had been arrested at

Baltimore, having requested British protection,
Mr. Burnley, then Charge d'Affaires, was informed,
that as the circumstances of the case showed Mr.
Heslop's active connexion with the Confederates
it was not a case for interference.

A similar decision was arrived at in regard to
David Boyle, and to a Miss Hill, arrested at New
Orleans.

A Mr. Jenkins, a British subject, resident in
Texas, was told that Her Majesty's Government
could not protect him against the conscription
if he persisted in remaining in the Confederate
States.

A Dr. Benson, a Canadian, applied for protection To Mr. Burnley,
against being tried by court-martial.

Mtoorf^ i865

'

As it appeared that he was domiciled in Ken-
tucky and was an army contractor, Her Majesty's
Government left him to the operation of the Ame-
rican law.

Proclamation of Penalties on Aliens concerned in

Blockade Running.

Iu March 1865 the President issued a Procla- To Sir F. Bruce,

mation imposing the penalty of confinement as iprU^W
prisoners of war upon domiciled aliens and non-
resident foreigners, who had been or should have
been engaged in violating the blockade, and making
the continuance of any person (who might after-

wards be decided by martial law to fall within this

category) for twelve days in the United States a
ground for his detention in military custody until
the end of the war.
Lord Lyons was directed to remonstrate strongly

against British subjects being thus imprisoned.
It does not appear that the Proclamation was

enforced.

Mr.Foden's Case.

Mr. Foden, a British-born subject, the son of a Mr. Men;
naturalized American, was refused British protec- March ll, 1866.

tion in April I860, in accordance with the prin-
ciple already adopted by Her Majesty's Government
as was an Irishman, Mr. Noonan, a naturalized
American, and a Mr. Hutton, who alleged that he
had come to England in order to resume his British September 7,1865

nationality.

To Mr. Noonan;
April 21, 1866.

Mr. Hutton

;

End op the Wae.

The Civil War ended, as officially announced by
a Proclamation of the President, on the 10th of
May 1865.

Besides the cases mentioned, a long correspon-
dence took place between the British Government
and the Government of the United States, respect-
ing the treatment of British subjects captured in

blockade-runners ; but as that correspondence
concerned the rights and duties of neutrals rather
than any questions of nationality or allegiance, it

has not been considered necessary to include it.

Throughout this part of the Paper reference has
been made, for the sake of brevity, principally

to the instructions given to Her Majesty's Repre-
sentative at Washington ; but those instructions

were all or nearly all communicated to the Ame-
rican Government, who, as will have been seen,

were greatly influenced by them in their legis-

lation with regard to the conscription of aliens,

&c. ; and it is hoped that such a summary will be
sufficient to show the general tenor of the corres-

pondence.*

Fenian Arrests.

The suspension of the Habeas Corpus Act in

Ireland in February 1866 brought the controversy
back again into its former groove, and the United
States became again the complainants as protectors

of their naturalized citizens.

The principal correspondence is contained in the

Papers relating to Foreign Affairs accompanying Inclosure in Mr

the President's Message to the Second Session of Novimw is

the Thirty-ninth Congress (1867). 1867.

The first effect of the suspension of the Habeas
Corpus Act " was an appeal to the Acting Consul
" at Dublin, Mr. West, from a number not only of Affairs,

" those actually arrested, but also of others feeling u,(59 -

" themselves liable at any moment to be taken with

* I have to acknowledge the assistance I have derived

from the Index to the Law Officers' Reports, 1861-66, pre-

pared by the Sub-Librarian. Such an Index is of the

greatest service in tracing any particular subject through
this most voluminous correspondence.

F -i

" Papers relating
to Foreign

Pint i.,
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" equal suddenness, for protection as being natu-
" ralizcd citizens of the United States."

Mr. Adams advised the Consuls "to secure a

" proper share of protection for innocent persons,

" who are citizens of the United States, without
" attempting to interfere on behalf of those who
" have justly subjected themselves to suspicion

" of complicity with treasonable projects."

Mr. Adams, in reporting to Mr. Seward the

passing of the Act of Parliament, in February 1866,

observes, " One of the gravest difficulties presented
" to me in this proceeding grows out of the con-
" flicting viewTs of allegiance entertained in the two
" countries. Here the Courts adhere to the old

" doctrine generally held in Europe, that it is

" indefeasible. We, on the other hand, maintain
" the absolute right of expatriation
" There is some reason to believe that many of
" these people now under arrest are really more or
" less implicated in the organization. . . They
" are also astute enough to be capable of contriving
" means of raising a complication between the two
" nations, out of the questions that may follow
" from any abuse of the extraordinary means of
" repression now resorted to here."

On the 2nd of March 1866 Mr. Adams writes:
" No answer has yet been given by the authorities

" to the requests for reasons to justify their

" confinement. Neither has any distinction been
" attempted between native Americans and natural-

" ized Irishmen. . . Since the above was written,
" I have received from Mr. West* a letter, inclosing

" the final answer of the authorities in regard to

" naturalized citizens, which goes the whole length
" of claiming the allegiance." And March 8th

—

" It is thus far made clear that the Government
" claims the right of dealing as it pleases with
" native Irishmen, no regard whatever being paid
" to the fact of their naturalization in the United
" States."

Mr. Seward furnished Mr. Adams with instruc-

tions on the 10th of March.

After speaking of Fenianism as an Irish and not

an American movement, he says, " It may be ex-
" pected that some of our Irish-born naturalized
" citizens who are now sojourning or travelling in

" Ireland will be arrested. . . . Americans
" whether native-born or naturalized, owe submis-
" sion to the same laws in Great Britain as British
" subjects, while residing there and enjoying the
" protection of that Government. We applied the
" converse of this principle to British subjects who
" were sojourning or travelling in the United
" States during the late rebellion."

Shortly afterwards (March 15) Mr. Adams had
an interview with Lord Clarendon, at which he
told him that only a small number of cases had
ocurred in which satisfactory evidence of naturali-

zation had been produced by the complainants, and
that, in all the admitted cases, if the Government
had in its hands the proofs of complicity with
treasonable designs, be should feel obliged, on being
informed of them, to desist from further interfer-

ence, and that his appeals to the Government
"would be confined to those cases in which there
11 was mere suspicion, or at most feeble evidence,
" of actual evil and intent."

In Mich cases he suggested that the Government
might allow the persons arrested to be set free on
condition of their leaving the country.

h appears that in March a report was received

by tin' United States' Government from Mr. Consul
West, that he had been allowed to visit native

Americans in prison, but not naturalized citizens,

although be was permitted to write to the latter.

.Mr. Seward desired Mr. Adams to remonstrate

Mr. West's correspondence is not published.

against such a distinction being made, and he
accordingly did so on the 12th of April.

The affair was settled by the distinction being
waived.

.Mr. Seward, in a despatch of the 31st of March,
says :—

" First. I continue under the conviction that

the United States cannot be expected to modify the
views which they have heretofore expressed.

' Second. That any parties who may wish to

disturb the peace of Great Britain, either at home
or in the Provinces, might be expected to build
high hopes largely upon any difficulties which
should incidentally arise between that country and
the United States, upon, first, the Naturalization
question, and, second, upon questions of trade
between the United States and the British American
Provinces, including among those questions the
subject of the Fisheries.

" Third. Delay in coming to a reasonable and
friendly understanding in regard to such incidental
matters would probably be unpropitious."
On the 14th of April, John Cavesford, whose

case Mr. Adams had been directed to support, was
released on condition of leaving the country, as was
also a naturalized citizen, John Healey, under
similar circumstances.

On the 21st of April Mr. Seward forwarded to

Mr. Adams a petition from Mr. Clark, of New
York, in favour of his son-in-law, Colonel Burke,
a naturalized citizen.

On the 28th of April Mr. Adams was desired to

intervene on behalf of Colonel M. Kirwan, a
naturalized citizen.

At an interview on the 29th of May, Lord
Clarendon informed Mr. Adams that [instructions
had been given to remove all unnecessary distinc-

tions between United States' native and naturalized
prisoners, though of course the point of allegiance
could not be conceded, and that the Government
were desirous to get rid of those who had been
imprisoned as quickly as they could consistently

with the public safety.

Mr. Seward, on the 9th of June, instructed
Mr. Adams " to suggest to Lord Clarendon the
" expediency of the exercise of clemency to the
" extent at least, of releasing all of the American
" citizens, native or naturalized, who are in
" confinement, upon the condition of their return-
" in ti: to the United States."

On the 16th of June Mr. Adams was directed to

interfere on behalf of Thomas Blaekwell and
T. I. Hynes, naturalized citizens.

On the 7th of July Burke was liberated.

On the 23rd of July Mr. Adams' attention was
called to the cases of T. O'Connell and M. Hasson.
On the 2nd of August Mr. Adams reports that

releases were being steadily granted, and that of
those who had been arrested there was little doubt
in his own mind that nearly all were more or less

privy to the " Fenian organization, and came out
to further its designs ;" and on the 23rd of August
'• no person proved to be a native or a naturalized
" citizen of the United States now remains in

" Dublin under the Act for suspending the habeas
" corpus :" and on the 29th of September 1S66.
'• There is now no case before this Legation of a
" proved American citizen being in custody in
" Ireland on suspicion of beiug concerned in

" treasonable practices there."

This concludes the correspondence of 1866 so far

as arrests for Fenianism in Ireland are concerned.

Imprisonment of Fenians in Canada.

Tn dune 1866 the Fenian raid on Canada oc-

curred, and several of the raiders were made
prisoners, among whom were many naturalized

" Papers relating
to Foreign
Affairs,""Part i.,

p. 95.
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Ibid. p. 106.

Ibid. p. 109.

Ibid. p. 125.
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citizens.
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On the 11th of June Mr. Seward addressed a

representation to Sir F. Bruce, respecting a rumour
that prisoners had been taken on the United States'

territory and conveyed to Canada, and that

Canadian Agents had threatened that these

prisoners, together with any stragglers who might

be found within the Canadian lines would he

immediately executed without legal trial.

Mr. Seward adds that the United States'

" Government could not look without serious

" concern upon the practice of any unnecessary
" severity, and especially upon the exercise of
" retaliation or other illegal proceeding, upon the
'' persons of such of the offenders as have fallen,

•* or shall hereafter fall, into the hands of the
" Canadian authorities. I respectfully invite your
'• attention to this subject in a confident expect a-

" tiou that no proceedings that shall not be autho-
" rized by and be in conformity with law will be
" taken against persons of that class, and in the
" hope that even the customary administration of

" the law will be tempered with special forbear-

" ance and clemency."

On the 21st of June, Mr. Seward forwarded (o

Sir F. Bruce a petition from the wife of Patrick

O'Malia, a naturalized Irishman, and recommended
it to the "clemency of Her Majesty's authorities."

On the 30th, Mr. Seward called attention to the

case of the Rev. J. McMahon (apparently a native

On the 16th of July, Mr. Seward wrote in behalf

of James Diamond and Patrick O'Mally (both

naturalized).

On the 26th, Mr. Seward forwarded to Sir F.

Bruce an extract of a despatch from the United

States' Consul at Toronto, respecting the arrest of

Ellis, Dillon, and Carney. The Consul states that

there are several other parties, claiming to be
" American citizens, in prison here, for whom I

" have transmitted certain evidence of their inno-
" cence of any complicity with the Fenian raid.

" The proof submitted to the Government, however,
" is not full and complete, and 1 am waiting
" further evidence to enable me to press their

" claims for discharge or immediate trial."

On the 23rd of July, the House of Representatives

passed the following Resolutions :

" Resolved, that the House of Representatives

respectfully request the President of the United
States to urge u;jon the Canadian authorities, and

also l lie British Government, the release of the

Fenian prisoners recently captured in Canada.
"Resolved, that this House respectfully request

the President to cause the prosecutions instituted

in the United States' Courts against the Fenians
to be discontinued if compatible with the public

interests."

On the 26th, the President communicated to the

House the note which had been addressed to Sir

F. Bruce on the 11th, mentioning at the same
time that the rumours therein referred to had been
proved to be erroneous, and that the representations

of the United States' Government had been received

by the British Government in a friendly spirit.

The President added that the second Resolution

should be taken into consideration.

A correspondence then ensued between Mr.
Seward and Sir F. Bruce, respecting the capital

sentence passed in Canada on the Rev. J. McMahon
and Robert B. Lynch, two of the principal raiders.

Mr. Seward requested Sir F. Bruce to cause

copies of the Judgments and Depositions to be
given to the United States' Consul, and that the
execution of the sentences might be deferred.

Sir F. Bruce replied that the matter had been
referred for the decision of the Home Government,
and on the 27th of November informed him that

the sentences had been commuted.
The series of published documents terminate

with this despatch.

22112.

To Mr. Adrms
;

May 26, 18G7.

Cases op Burke and McCafferty.

On the 25th of May 1867 Mr. Adams addressed " r - Adams;

a note to Lord Stanley interceding for an Irishman, '

Burke, and a native American, McCafferty, who
had been sentenced to death for complicity in the

Tallaght affair.

Mr. Adams remarks, " No evidence has been
" received at this Legation satisfactorily to show
" that the prisoner Burke has ever been naturalized
" as a citizen of the. United States."

Her Majesty's Government had, however, come
to the determination previously to the receipt of
Mr. Adams' letter, to recommend to the Queen that
the sentence of death should not be carried out, and
Mr. Adams was informed accordingly on the 26th
of May.

Refusal of Mixed Jury.—Warren and
Costello.

At the trial of John Warren, one of the leaders

of the " Jacmel " expedition, before Chief Baron
Pigott and Mr. Justice Keogh, at Dublin, on the
30th of October 1867, Counsel applied to the Court
for a mixed Jury, on the plea that, although born in
Ireland, Warren was an alien, having been formally
naturalized in the United States.

The application was refused, the Chief Baron
ruling that " according to the law of England, a law
" which has been administered without any vari-
" ation or doubt from the earliest times—he who
" once is under the allegiance of the English
" Sovereign remains so for ever."

As this authoritative declaration of the present
law has been frequently referred to subsequently,

an extract from the Crown Report of the trial,

containing the Chief Baron's ruling, is annexed
in the Addenda.
On the 7th of November 1867 a similar appli- Addenda F.

cation was refused in the case ofAugustine Costello,

by Mr. Justice Keogh.

Proceedings in Congress.

On the 25th of November, Mr. Robinson, a
naturalized Irishman, member for New York,
moved a resolution in the House of Representatives,

that the Committee for Foreign Affairs be instructed

to inquire into Mr. Adams' conduct, with regard

to the protection of naturalized citizens in Great
Britain, that Mr. Adams be recalled, and that all

correspondence for the last two years between the

English and American Governments be at once
submitted to the House.

Mr. Robinson made a speech, in which he quoted
an opinion of Judge Sherman, of Connecticut, to

the effect that the. American and English law of

allegiance was the same :

—

" Mr. Justice Story in giving the opinion of the

Supreme Court of the United States says, on page

246, ' that the general doctrine is, that no person
' can by any act of their own, without the consent
' of the Goverment, put off their allegiance and
' become aliens.' I consider this as the law of the

United States ; and whether it be considered as

grounded on national rights or as a rule of policy,

it is a just and necessary rule of law."

Mr. Robinson concluded

—

"And now, Sir, what do avc demand from our

Goverment or from England ? Nothing that is

unreasonable. I do not claim that naturalized

citizens may invade England, and there commit

crimes with impunity. What we do demand may
be summed up in three sentences :—

" 1. No American citizen travelling in Great

Britain or elsewhere, on business or pleasure, shall

be imprisoned without proper charges or sworn in-

G

Mr. Ford, No. 64;
December 4,1867
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formation being made against him, and upon these

charges or information, even under the suspension

of habeas corpus, a fair and speedy trial shall be

secured to him.

"2. That no American thus travelling shall be

ordered to quit the country where he may be, or

be escorted to ships going thence, or be placed in

any position compelling or inducing him to accept

that degrading alternative."

"3. That the benefit of English law shall be

fully accorded to all American citizens, whether

native or adopted, the same as to aliens or strangers

from other countries."

Mr. Banks moved the previous question on

referring the resolutions, and it was referred

accordingly.

On the 2nd of December Mr. Eobinson brought

on another resolution in similar terms respecting

the conduct of Mr. West, the United States' Consul

at Dublin. He was supported on this occasion by

Mr. Judd, of Illinois, who spoke of the conscription

of naturalized Americans in the Prussian army.

This motion was also referred to the Foreign

Affairs Committee.

On the 20th of December, Mr. Price, of Iowa,

read to the House a petition from W. J. Nagle, a

native American, imprisoned on account of the

"Jacmel" landing, and moved a resolution that

" The representatives of the people of the United
" States do hereby declare it to be our determination

" to submit to no such oppression of our citizens by
" any Power, and that we will, with as little delay
" as possible, adopt such measures as will make it

" safe for an American citizen free from crimes to

" travel in any part of the civilized world."

" Resolved, That the Committee of Foreign

Affairs be, and it is hereby instructed, to give this

matter immediate attention, and report to this

House, by will or otherwise, such measures as in

the judgment of the said Committee will be best

calculated to accomplish the object desired."

On the same day Mr. Robinson read a petition on

behalf of Warren and Nagle, and moved a resolution

that the President be requested to take immediate

steps on their behalf.

This was objected to by Mr. Benjamin, and

apparently fell through.

On the 19th of December a debate took place in

the Senate on the occasion of the presentation

by Mr. Sherman, of Ohio, of a Memorial from

Cincinnati, praying that Congress may take

measures to secure the rights of Americans

abroad.

The Memorial was referred to the Committee on

Foreign Relations.

Special reference was made in the course of the

debate to the case of Warren.

On the same day resolutions were presented in

the House of Representatives by Mr. Eggeston, of

Ohio, and referred to the Committee on Foreign

Affairs, protesting against the treatment of adopted

American citizens by foreign nations.

On the 9th of January two resolutions were
passed unanimously in the House of Representa-

tives, one requesting the President to intercede

with the Queen of England for the release of the

Canadian prisoners, McMahon and Lynch ; and

the other requesting the President to intercede

with a view of obtaining the release of Warren and

Nagle, and any other American citizens who have

been arrested in Ireland or elsewhere, and who are

now imprisoned without sufficient grounds to charge

them with the commission of any offence against

the laws of Great Britain.

On the 27th of January the Committee of the

House of Representatives sent in their Report.

This Report (Appendix VIII.) contains the usual

arguments respecting the theorj of perpetual alle-

giance, maintains that by permitting emigration

foreign countries tacitly consent to expatrial ion, and

endeavours to explain away the conffict of doctrine

bil ween the Executive and Judiciary referred to
in the President's last Message." (On this latter
point see Mr. Cushiug's opinion.

Annexed to the Report was the following Bill

:

"A Bill concerning the rights ofAmerican citizens

in foreign States.

" Section 1. Be it enacted, etc., That all natu-

ralized citizens of the United States while in foreign

States shall be entitled to and shall receive from
this Government the same protection of persons and
property that is accorded to native-born citizens in

like situation and circumstances. And the President
is empowered to employ all the resources of the
Government in just efforts to secure the recognition

by other Governments of the principles of public

law which have been insisted upon and maintained
by the Government of the United States in regard
to the rights of naturalized citizens : Provided
always, that no citizen of the United States who is

guilty of crime against the laws of any foreign

State committed within its jurisdiction, or of deser-

tion from actual service in the army or navy of such
State, or who shall have acquired naturalization by
misrepresentation or fraud in regard to residence

or otherwise, or who by treason or other crime
against the United States shall have forfeited, or

who shall have renounced his rights as a citizen, or
who shall establish a continuous residence beyond
the limits of the United States for a term exceeding
five years, shall be entitled to the protection con-
templated by this Act.

" Sec. 2. And be it further enacted, That when-
ever it shall be duly made known to the President
that any naturalized citizen of the United States

has been arrested and is detained by any foreign

Government in contravention of the intent and
purposes of this Act, upon the allegation that

naturalization in the United States does not operate

to dissolve his allegiance to his native Sovereign,

or if any citizen shall have been so arrested and
detained whose release upon demand shall have
been unreasonably delayed or refused, the President

shall be, and hereby is empowered to order the

arrest and to detain in custody any subject or

citizen of such foreign Government who may be

found within the jurisdiction of the United States

;

and the President shall, without unreasonable

delay, give information to Congress of any such

proceedings under this Aet.
" Sec. 3. And be it further enacted, That if any

naturalized citizen of the United States shall return

to his native country with intent to resume his

domicil therein, or if any citizen shall leave the

United States with the intention of permanent
residence iu any foreign State, or shall fail to make
annual return of his property in the United States

for taxation to the assessor of internal revenue of

the district of the United States in which such

citizen last resided, or shall engage as tin army or

navy belligerent in any foreign war or service, such

citizen shall not be entitled to the interposition of

the Government in his behalf under the Provisions

of this Act.

* " The attention of Congress is respectfully called to a

singular and embarrassing conflict of laws. The Executive

Department of this Government has hitherto uniformly held,

as it now holds, that naturalization in conformity with the

constitution and laws of the United States absolves the re-

cipient from his native allegiance. The Courts of Great

Britain hold that allegiance to the British Crown is inde-

feasible, and is not absolved by our laws of naturalization.

British judges cite courts and law authorities of the United

States in support of that theory against the position held by

the Executive authority ot the United Mates. This conflict

perplexes the public mind concerning the rights of naturalized

citizens, and impairs the national authority abroad. 1 called

attention to this subject iu my last annua! message, and now

again respectfully appeal to Congress to declare the national

will unniistakeably upon this important question."



NATURALIZATION COMMISSION : APPENDIX TO THE KEPOltT, 51

" Sec. 4. And be it further enacted, That the

term ' domicil ' in the preceding section shall be

construed to mean a continuous residence of more

than five years in the native country of the

naturalized citizen, or establishing himself in any

business which denotes an intention to resume a

permanent residence."

This Bill was subsequently introduced by General

Banks, the President of the Committee of Foreign

Affairs.

Mi-

. Wilson, of Iowa, at once objected to the first

section, and gave notice that he should move to

strike out the second clause, because " the Govern

-

41 ment of the United States has never insisted

" upon and maintained the doctrine of the right of
" expatriation."

General Banks, in explaining the intentions of

the Bill, said, " It does not relate to special ques-
" tions which have been presented, and will be
" continued to be presented to the house by its

" members as well as to the Executive Department
" of the Government in regard to the arrest of
" American citizens in Great Britain or elsewhere ;

" inasmuch as we have not received official infor-

" matron on that subject some time since called

" for, the Committee have not passed judgment
" upon it."

In reply to a question from Mr. Maynard, whether
the Bill would apply to persons who had declared

their inteution to become citizens, General Banks
stated that the Committee " do not propose to

define naturalization."

Mr. Ward, of New York, pointed out that the

words " the President is empowered to employ all

" the resources of the Government in just efforts,

" &c," would enable him to declare war without
consulting Congress.

Mr. Woodward proposed to insert a clause pro-

viding for the expatriation of Americans becoming
domiciled abroad, on the ground that " when we
" are asking foreign Governments to make pro-
" vision in our behalf for the expatriation of their
" citizens, it is quite indispensable that we should
" begin by providing for the expatriation of our
" own citizens."

General Banks interrupted Mr. Woodward, saving

that such an enactment would debar any naturalized

citizen of the United States up to that date from
claiming United States' protection. " It is impos-
" sible to legislate upon this subject and give now
" the right of expatriation without by that very
" act enabling foreign Governments to say that up
" to this date our citizens had no right to expatriate
" themselves."

Mr. Woodward rejoined that " the difficulty
" suggested by the gentleman is imaginary, but if

" it is not, a proviso saving the rights of all

" naturalized citizens from the effects of this
" legislation would obviate the objection."

Mr. Wilson, of Iowa, followed, and recommended
caution combined with firmness in dealing with this

question. " We are not now dealing with a mere
" question of elections, nor playing a pleasing game
" for the votes of naturalized citizens." He objected
also to the first section of the Bill, as not declaring
sufficiently plainly the intentions of the Government,
and reiterated his argument that although the
doctrine of indefeasible allegiance was unreasonable
and unjust, " this Government has not insisted on
" and maintained an opposite doctrine. There is

" not to be found among all our Statutes a single
" affirmative challenge to this old feudalism of
" England. The implied negation sought to be
" drawn from our naturalization laws has no sub-
" stantial foundation upon which to rest ; for
" England lias a system of naturalization also.
" Our Judicial Department of Government has in
' no ease asserted a different rule ; and the Execu-
" tive Department has not advanced beyond an
" attempt, by negotiation, to induce foreign States

March 11, 18(18.

' Daily Globe,"
April 21, 1868.

" to consent to the adoption of a new rule of public
" or international law in this regard."

Mr. Pile also urged the adoption of a " distinct
" statutory declaration of the right of any citizen

" of this or any other Government to remove from
" the territory and renounce his allegiance to the
" Government where he was born," and proposed
an amendment to that effect, together with another
amendment, empowering the President to resort to

suspension of commercial relations and blockade,
before proceeding to reprisals in cases of illegal

arrest of native or naturalized Americans in foreign

countries.

The debate was then adj ourned ; and on the « Daily Globe,"

6th of February, Mr. Chanler made a speech, advo- February 7, IMS.

eating the assembly of an International Congress
to consider the whole question of expatriation and
allegiance.

Mr. Boyer then proposed as a substitute for the
Bill recommended by the Committee, a Resolution

declaring that all naturalized citizens are entitled

to the same protection in foreign countries as native

citizens, and calling for a Report from the President

whether any citizens, native or naturalized, are

imprisoned in foreign countries, in contravention
of their rights to such protection.

Mr. Jenckes, of Rhode Island, also proposed a
substitute for General Banks' Bill ; and that Bill,

with the proposed substitutes and amendments, was
then relegated back for the further consideration of
the Foreign Affairs Committee.
On the 11th of March the Bill was reported to " Daily Globe,'

the House of Representatives by the Foreign Affairs

Committee in an amended shape, and, after much
discussion on the reprisal clause, passed on the 21st
of April, by a majority of 101 to 5, as follows :-

" A Bill concerning the rights of American Citizens

in Foreign States.

" Whereas the right of expatriation is a natural

and inherent right of all people, indispensable to the
enjoyment of the rights of life, liberty, and the
pnrsuit of happiness, for the protection of which
the Government of the United States was esta-

blished ; and whereas in the recognition of this

principle this Government has freely received
emigrants from all nations and invested them
with the rights of citizenship ; and whereas it is

claimed that such American citizens, with their

descendants, are subjects of foreign States, owing
allegiance to the Governments thereof ; and whereas
it is necessary to the maintenance of public peace
that this claim of foreign allegiance should be
promptly and finally disavowed ; therefore,

" Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Con-
gress assembled : That any declaration, instruction,

opinion, order, or decision of any officers of this

Government which denies, restricts, impairs, or
questions the right of expatriation, is hereby de-
clared inconsistent with the fundamental principles

of this Government.
" Sec. 2. And be it further enacted, That all natu-

ralized citizens of the United States while in foreign -

States shall be entitled to, and shall receive from
this Government, the same protection of persons
and property that is accorded to native-born citizens

in like situation and circumstances.
" Sec. 3. And be it further enacted, That when-

ever it shall be duly made known to the ^'resident that

any citizen of the United States has been arrested

and is detained by any foreign Government in con-

travention of the intent and purposes of this Act,

upon the allegation that naturalization in the United
States does not operate to dissolve his allegiance to

his native sovereign ; or if any citizen shall have
been arrested and detained, whose release upon
demand shall have been unreasonably delayed or

refused, the President shall be, and hereby is, em-
powered to suspend, in part or wholly, commercial

G 2
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relations with the said Government, or, in case no
other remedy is available, order the arrest, and to

detain in custody any subject or citizen of such

foreign Government who maybe found within the

jurisdiction of the United States, except Ambassa-
dors or other public Ministers and their domestics

and domestic servants, and who has not declared his

intention to become a citizen of the United States,

and the President shall without delay give infor-

mation to Congress of any such proceedings under
this Act."

On the 23rd of June, in the Senate, Mr. Sumner,
from the Committee on Foreign Relations, reported

the Bill to the house, with an amendment, striking

out that portion of the third section which provided

for retaliatory measures in case of illegal imprison-

ment of American citizens, and inserting a new
provision, so as to make the section read :

"And be it further enacted, That whenever it shall

be duly made known to the President that any
citizen of the United States has been arrested and
is detained by any foreign Government, in contra-

vention of the intent and purposes of this Act, upon
the allegation that naturalization in the United
States does not operate to dissolve his allegiance to

his raative sovereign ; or if any citizen shall have
been arrested and detained whose release upon
demand shall have been unreasonably delayed or

refused, it shall be the duty of the President forth-

with to report to Congress all the circumstances of

any such arrest or detention, and any proceedings

for the release of the citizen so arrested and de-

tained, that Congress may take prompt action to

secure to every citizen of the United States his just

rights."

Mr. Conness proposed to restore the clause as it

stood in the Bill passed by the Lower House ; but

after many debates the reprisal clause was finally

rejected and the bill considerably modified. It was
passed in the Senate, by a majority of 39 to 7, on
the 25th of July and returned to the House of Re-
presentatives who concurred in the amendments.
The following is a copy of the Act as passed by

both houses :

—

" Whereas the right of expatriation is a natural

and inherent right of all people, indispensable to the

enjoyment of the rights of life, liberty, and the pur-

suit of happiness : and whereas in tin- recognition

of this principle this ( lovernment has freely received

i migrants from all nations and vested them with

the rights of citizenship ; and whereas it is claimed

that such American citizens, with their descendants,

are subjects of foreign States, owing allegiance to

the Governments thereof; and whereas it is neces-

sary to the maintenance of public peace that this

claim of foreign allegiance should be promptly and
fully disavowed : therefore,

" Be it enacted by the Senate and House of Repre-

sentatives of the United States of America in

Congress assembled, That any declaration, instruc-

tion, opinion, order, or decision of any officers of this

Government, which denies, restricts, impairs, or

questions the right of expatriation is hereby declared

inconsistent with the fundamental principles of this

Government.
'• See. 2. Anil lie it further enacted, That till natu-

ralized citizens of the United .States, while in foreign

States, shall be entitled to and shall] receive from
this Government the same protection of persons and
property that is accorded to native-born citizens in

like situation and circumstances.
" Sec. 3. And be it further euacted, That when-

ever it shall be made known to the President that

any citizen of the United States has been unjustly

deprived of his liberty by or under the authority of

any foreign Government, it shall be the duty of the

President forthwith to demand of that Government
the reasons for such imprisonment, and if it appears

to be -wrongful and in violation of the rights of

American citizenship, the President shall forthwith

demand the release of such citizen ; and if the re-

lease so demanded is unreasonably delayed or re-

fused, it shall be the duty of the President to use

such means, not amounting to acts of war, as he
may think necessaiy and proper to obtain or effec-

tuate such release ; and all the facts aud proceed-

ings relative thereto shall, as soon as practicable,

be communicated by the President to Congress."

PART V.—Correspondence between the United States and other
Countries.

" United States"

Senate Docu-
ments, lSf.9-60,"

vol. ii. p. 6.

PRUSSIA.

The principal correspondence has been with

Prussia.

This correspondence is commenced in the United

States' Senate Documents, 1859-60 (1st Session,

36th Congress) vol. ii., containing the papers laid

before the Senate in compliance with a resolution

of that House of the 2nd of February, requesting

information respecting the compulsory enlistment

of American citizens in the army ol' Prussia.

The iirsl paper of importance is a letter from

Mr, "Wheaton (the well known jurist, who was at

that time United States' Minister at, Berlin) to

Johann Knocke, a naturalized American, born in

Prussia, who claimed exemption from military

service on his return to that country.

" Sir, Berlin, July 24, 1840.
" I HAVE received your application, stating

that you are a native-born subject of His Majesty

the King of Prussia ; that, you emigrated to the

United States in the year 1834, being (ben 21

years old, where you became naturalized as a

citizen : that you have since returned to your

native country, where you have been required to

perform military duty, and desiring my official

interference for your relief.

" In reply. I have to state that it is not in my
power to interfere in the manner you desire. Had
you remained in the United Slates, or visited any

other foreign country (except Prussia), on your
lawful business, yon would have been protected by
the American authorities, at home and abroad, in

the enjoyment of all your rights and privileges as

a naturalized citizen of the United States. But,

having returned to the country of your birth, your
)t<ifiv< domicil and natural character reveri (so long

as you remain in the Prussian dominions), and you
are bound in all respects t<> obey the laws exactly

as if you had never emigrated.
" I am, &c.

" (Signed) Henry Wheaton.
" Mr. Johann 1'. Knocke."

The correspondence now passes to the year 1851,

when Mr. Barnard was United States' Minister at

Berlin.

The Erst case is thai of H. V. de Sandl, a Prus-

sian by birth, who, after declaring his intention to
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vol. ii. p. a.

become a United States citizen, hatl returned to

Prussia, and whom the authorities at Cleves had
ordered to leave that country.

In reply to a representation from Mr. Barnard,
Til. le Coq explained on behalf of the Prussian

Government that Sandt had left with the object of

evading military service ; that the proofs of his

naturalization in the United States were incom-
plete, and that the Order of the Cleves authorities

would not be revoked.

Upon this, Mr. Barnard wrote to Sandt (June

17, 1851):—
" When you ceased to be a citizen of Prussia by

your permit of emigration, and became a resident

in the United States, the laws and Government of
that country became your protection so long as

that residence continued. When, however, you
quitted your residence there before perfecting your
naturalization and again took up your abode in

Prussia, for your own purposes, your position was
a peculiar one, and required from you a peculiar and
very discreet line of conduct. It was impossible
for the American Legation here to claim you as an
American citizen."

Several other cases occurred in 185 1-52, which it

seems unnecessary to give a detailed account of :

—

Mr. Brand arrested at Coblenz on the ground of

being an Emigration Agent ;

Mr. Dale, an American, imprisoned at Aix-la-

Chapelle for having an informal passport;

Mr. Behne summoned to military service ;

Dr. Gutowski, a Pole, of Posen, naturalized in

the United States, who had returned to Prussia.

Mr. Barnard informed Dr. Gutowski (August 3,

1852,) that, "having voluntarily returned to the
" country of your birth, where you have purchased
" a farm and taken up your residence, the Prussian
" Government has a right to regard you as its

" subject, and so treat you in all respects."

Mr. B. Meyer, a native of Padeborn, fined 50
dollars on returning to Prussia, for having evaded
military service by emigrating without a licence.

It appears from a despatch from Mr. Barnard to

Mr. Webster that the Prussian Government were
always at this time on the look-out for the German
Democratic Propaganda and its Agents, and that

naturalized German citizens gave rise to suspicion
by the ostentatious manner in which they flaunted

their Americanism in the face of the authorities;

Mr. Born, one of the most respectable of these
persons, having demanded 20,000 rix-dollars for a
detention of six or eight hours.

On the 29th October 1852 Mr. Barnard called
the attention of Baron Manteutfel to the case of
John Joseph Kracke, who had been forced into the
army for three years' service.

On the 14th of January 1853 Mr. Everett fur-

nished Mr. Barnard with instructions, of which the
following is an extract :

—

" The doctrine of inalienable allegiance is, no
doubt, attended with great practical difficulties. It

has been affirmed by the Supreme Court of the
United States, and by more than one of the State
Courts ; but the naturalization laws of the United
States certainly assume that a person can, by his

own acts divest himself of the allegiance under
which he was born and contract a new allegiance to

a foreign power. But, until this new allegiance is

contracted, he must be considered as bound by his

allegiance to the Government under which he was
born, and subject to its laws; and this undoubted
principle seems to have its direct application in the
pri enl cases. ... If, then, a Prussian sub-
ject, born and living under this state of the law (of
military service) chooses to emigrate to a foreign
country without obtaining the 'certificate' which
alone can discharge him from the obligation of
military service, he does so at his own risk. . . .

For these reasons, and without entering into any

" United States'
Senate Docu-
ments, 185U-60,"
vol. ii. p. 57.

discussion of the question of perpetual allegiance,
the President is of opinion, that if a subject of
Prussia lying under a legal obligation in that
country to perform a certain amount of military
duty, leaves his native land, and without perform-
ing that duty or obtaining the prescribed ' certifi-

cate of emigration,' comes to the United States and
is naturalized, and afterwards, for any purposes
whatever, goes back to Prussia, it is not competent
for the United States to protect him from the
operation of the Prussian law."

The doctrine thus laid down by Mr. Everett was
communicated by Mr. Barnard to Baron Manteutfel
on the 15th of February 1853:

—

" The Government of the United States con-
siders that the Jaws of Prussia, which require a
certain amount of military service of its subjects,

and which prescribe the conditions in reference to

this military service on which emigration is per-
mitted, are a matter of domestic policy, in which
no foreign Government has a right to interfere. It
considers also that, if a Prussian subject, born and
living under this state of the law, emigrates to a
foreign country without a compliance with those
conditions, which alone can discharge him from the
obligation of military service, he does so at his own
personal risk. Going abroad under the burden of
a duty still due to his native Sovereign, his un-
authorized emigration is iu the nature of an escape
from that duty and from the laws which prescribe
and enforce it, and he remains liable, in spite of any
contract he may enter into in the meantime of new
allegiance to a foreign Power, to have these laws
executed against him whenever he returns within
the territorial limits and jurisdiction of his native
country."

Baron Manteuffel, in his reply of the 28th of Ibid. p. 1364,

February, says :
" As, however, the Government

" of the United States considers that it is not for
" its interest to make the admission of an emigrant,
" as citizen, dependent on the exhibition of a
" document proving that he had dissolved the ties
" by which he was attached to his old country, it

" is much to be feared that difficulties will still

" occasionally rise.

" Rarely will the Prussian Government refuse
the subsidiary issue of an emigration permit to

individuals who, in their infancy, were taken from
His Majesty's territory by their parents, except in

cases when there had been a judgment of a
Prussian Court against the applicant.

'' At the close of your note of the 15th instant,

you still quote Section 23 of the Law of the 21st of
December 1842. I permit myself to request you
will notice, Sir, that the term of 10 years fixed for

the return to Prussia of a subject of His Majesty,
only runs from the 1st of January 1843; and that if

said paragraph authorizes the Government to con-
sider an uninterrupted absence of more than 10
years as importing the loss of the quality of a
Prussian subject, it does not, nevertheless, dispense
the absentee from duties which he ought to dis-

charge while he was a Prussian."

Several more conscription cases are given in the
Senate documents, but the next document of impor-
tance is a dispatch from Mr. Wright (who had
succeeded Mr. Barnard), dated September 28, 1858,
in which he states, " No American Consul or
" Minister can shield from impressment a United
" States' citizen born in Prussia. Is it possible
" that there is no remedy for this state of things ?

" My opinion is that, if a decided and firm stand
'• be taken by our Government during the present
" peculiar position of attairs in Prussia, it will
" lead to good results. It is certainly worthy of a
" trial."

Mr. Wright having furnished the United States'

Government with information which he had pro-
cured from the Prussian Government respecting

G 3
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the laws of enlistment and expatriation (see Laws
of Prussia) continued to urge the necessity of steps

being taken to protect the interests of United

States' naturalized citizens ; and on the 8th of

July 1859 Mr. Cass furnished him with instruc-

tions asserting the right of the United States to

carry to much greater lengths than they had

hitherto done the doctrine of the immunity from

native allegiance and its duties conferred by foreign

naturalization.
" The right of expatriation cannot at this day be

doubted or denied in the United States. The idea

has been repudiated ever since the origin of our

Government, that a man is bound to remain for

ever in the country of his birth, and that he has no

right to exercise his free will and consult his own
happiness by selecting a new home. The most

eminent writers on public law recognized the right

of expatriation. This can only be contested by
those who, in the nineteenth century, are still

devoted to the ancient feudal law with all its

oppression. The doctrine of perpetual allegiance

is a relic of barbarism, which has been gradually

disappearing from Christendom during the last

century."

Mr. Cass then argues that the United States

expressly recognize the right of expatriation by

requiring applicants for naturalization to take an

oath renouncing their native allegiance :

—

" The moment a foreigner becomes naturalized,

his allegiance to his native country is severed for

ever. He experiences a new political birth. A
broad and impassable line separates him from his

native country. He is no more responsible for

anything he may say or do, or omit to say or do,

after assuming his new character than if he had

been born in the United States. Should he return

to his native country he returns as an American

citizen, and in no other character. In order to

entitle his original Government to punish him for

an offence, this must have been committed while

he was a subject and owed allegiance to that

Government. The offence must have been com-

plete before his expatriation. It much have been

of such a character that he might have been tried

and punished for it at the moment of his departure.

A future liability to serve in the army will not be

sufficient, because before the time can arrive for

such service he has changed his allegiance, and

become a citizen of the United States

In my letter to Mr. Hofer of the 14th ultimo I

confine the foreign jurisdiction, in regard to our

naturalized citizens, to such of them as ' were in

the army or actually called into it' at the time they

left Prussia, that is, to the case of actual desertion

or a refusal to enter the army after having been

regularly drafted and called into it by the Govern-

ment to which at the time they owed allegiance."

There is another despatch from Mr. Cass to Mr.
Wright, of the 12th of May 1859, in the same
sense, in which he remonstrates against a declaration

of Baron Manteuffel " that from the existing laws
" of Prussia no former subject of the King, what-
" ever his condition may be, lias the right of
" claiming his re-admission into Prussia," as in-

consistent with the rights of Unit eil States' citizens

under treaty with Prussia.
" Under our Treaty with Prussia there ''an In' no

doubt that American citizens who owe no service

to Prussia and have broken no Prussian law, have a

right to visit and reside in Prussian territories with-

out being in any way molested by the Government."

The note From Baron Manteuffel here referred to

is not published.

There is no farther mention of the conscription

of naturalized Americans in Prussia in the pub-

lished correspondence until May (i. I sic1

, when
Mr. Seward writes to Mr. Judd that the question

must be postponed until the United States and

Prussia have been relieved from present anxieties.

United States'
' Lattng

in i reign
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This despatch was called forth by the release
from the army, as an act of comity, of two natural-

ized Americans, for which Mr. Seward instructs

Mr. .lucid to thank the Prussian Government.
In March 1863 Mr. Seward wrote to Mr. Judd:

" Instances have occurred where Europeans who
" have become naturalized citizens of the United
" States have left the country when their services
" were required, and returned to Europe to avoid
" needful military duty here, and then have in-
" voked the protection of the United States to
" screen them from military duty there. Hence-
" forth you will make no further applications in
•' these military cases without specific instructions."

Nor does anything on the subject appear in the

papers relating to Foreign Affairs for 1864—65.
Mr. Judd revived the controversy by calling Mr.

Seward's attention, on the 9th of August 1865, to

the position of naturalized Americans, many of
whom, having acquired the rights of United States'

citizenship under Act of Congress by service in the

United States' army, had returned to Prussia at

the conclusion of the civil war, and were now
threatened with compulsory conscription.

Mr. Wright was re-appointed Minister in

September 1865, and shortly afterwards recom-
menced an agitation on behalf of naturalized

Americans.
He reported to Mr. Seward that during that year

at least 500 naturalized Americans had returned
to Prussia, liable to military duty according to

Prussian law ; but that the Prussian authorities

did not succeed in placing in the army one in a

hundred.

As an instance he forwarded to Mr. Seward a
copy of a note from Baron Thile, stating that one
Breiger, a naturalized American, had been con-

demned to a fine of 50 thalers, or one month's
imprisonment, for having left the country with
intention of avoiding military duty ; but that the

Prussian Government would allow him to make a

short stay in Prussia, on submitting to the judgment
and paying costs.

In November Mr. Wright had an interview with

Count Bismarck, who said that " it would be almost
" impossible to change by legislation the Prussian
" laws in view of the prejudice among the German
" peasants, that as all Prussians are subject to

" military duty, the returning adopted citizens

" would be exempt," and added "that the subject
" could only be adjusted by some treaty arrange-
" ment with the United States."

As a basis for such an arrangement Count
Bismarck suggested " exemption to all Prussian
" subjects returning to their native land who had
" left before their seventeenth year, and exemption
" also to all other persons who were not in the
" army or notified to enter at the time of leaving,
" and who shall have been out of the country for

" years."

Count Bismarck further suggested that such a

Treaty might be brought about by a Prussian pro-

posal for a re-consideration vf the Extradition

Treaty of 183S especially with regard to deserters ;

upon which the United States might make a

counter proposal for a Convention on the subject

of their naturalized citizens.

On the 2ml of December Mr. Seward furnished ibid.p.es.

Mr. Wright with the following instructions :

—

"Considerations of ease and policy prevailed with
•• this Department to allow the subject to rest

" during the continuance of the war. We became
" even less anxious upon the subject when it

• was seen that worthless naturalized citizens fled

" before the requirement of military service by
" their adopted Government here, and not only took
" refuge from such service in their native land,

'• but impertinently demanded that the United
• Slates should interpose to procure their ei-
" emption from military service exacted here.

Ibid. p. 66.
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" Those circumstances, however, have passed away
" and the question presents itself in its original
" form. The United States have accepted and
" established a Government upou the principle of
" the rights of men who have committed no crime
" to choose the State in which they will live, and to

" incorporate themselves as members of that State,

" and to enjoy henceforth its privileges and bene-
" fits, among which is included protection. This
" principle is recommended by sentiments of
" humanity and abstract justice. It is a principle

" which we cannot waive. It is not believed that

" the military service which can be procured by
" any foreign State in denial of this principle can
" be important or even useful to that State. The
" President desires that you will present the
" subject to the serious consideration of Count
" Bismarck. In doing so, you will assure him. .

" that we shall be ready to receive and consider
" with candour any opinions upon the subject that
" the Prussian Government may think fit to com-

" United states' " municate, and any suggestions . . . relative
Diplomatic Cor- u t0 tne Extradition Laws of the two countries."
respondence,
1866," p. 2. On the 16th of December Mr. Wright transmitted

to Mr. Seward a Memorandum with which he had
been furnished by Baron Thile, showing the
amendments which the Prussian Government con-

sidered might be made in the Extradition Treaty
and adding,

"Advantages respecting the legislation on the

nationality of Prussian subjects which could event-

ually be conceded to Prussian subjects who are or

wish to become citizens of America :

"1. It would be granted that, after an absence

of 10 years from Prussia, not only the rights, but

also the duties and obligations of a Prussian subject

towards his native country cease to prevail. This
is a principle which till now has been followed by
Prussian authorities only in some isolated cases,

but which has not been generalized nor is law in

the country.

"2. The Article 110 of the Prussian code says :

Whosoever leaves Prussia with a view to avoid his

enlistment in the Eoyal army will be punished,
either by a fine of 50 or 100 thalers, or by im-
prisonment from one month to one year.

Ibid. p . t .

" An exemption from this general rule might be
introduced in favour of such individuals who leave

Ibid. p. o.
Prussia before the age of seventeen years."

On the 15th of January 1866 the sentence on
Breiger was annulled.

In February Mr. Seward sent to Mr. Wright
Ibid. p. 10. two letters from naturalized Americans in the

Pi-ussian army, and directed him to request their
release as an act of favour.

At an interview in March, Count Bismarck sug-
gested, as a compromise, that seven years should
be the term of absence to constitute expatriation,

instead of 10, " and remarked upon the impossi-
" bility of Prussia changing her laws on the sub-
" ject of military duty. To abolish these laws, he
" said, would be plainly impracticable for a couutiy
" situated like Prussia ; while to relax their strin-
" gency iu favour of American emigrants beyond
" the concessions (as he termed them, alluding to
" his protocol proposals) would not only amount to
" the practical abrogation of said statutes in case
" of all that had emigrated to the United States,
" or intended to do so in the future, but would be
" actually offering a sort of emigration premium to

Ibid. p. 12. « au able-bodied men who had attained the age
" when they might be called out for active service
" in the army."

Mr. Wright urged upon Mr. Seward to accept
Count Bismarck's proposal.

Mr. Seward replied, April 9, 1866, that he would
be happy to discuss the matter with Count Bis-
marck, but it must be in direct communication
with the Prussian Government, and not at second-

" United States*
Diplomatic Cor-
respondence,
1866," p. w.

hand ; that he could not give a formal answer to
an argument presented not in writing, but orally,

and made known only by Mr. Wright's report.

The Austro-Prussian war gave rise to a great
Dumber of conscription cases. In most instances
the offenders were either pardoned or let oft' with
a fine.

On the 24th of September 1866 Mr. Wright
reports, " There is some doubt whether the amnesty
" will embrace the cases of our adopted citizens
" who have been fined, during their absence, for
" neglect of military duty. Baron Eoon, Minister
" of War, will be adverse to our view of its con-
" struction. Count Bismarck will, if possible, rbid.p.46.
" extend its provisions to all such cases."

On the same date Mr. Seward instructed Mr.
Wright to " suggest to Count Bismarck the inquiry,
" whether it would not be deemed consistent now
" with the dignity and greatness of Prussia to re-
" cognize the principle of naturalization as a, natural
" and inherent right of manhood. In reflecting
" upon the subject, I am not able to believe that
" Prussia, any more than the United States, can
" or need to rely upon compulsory military service
" by subjects who have incorporated themselves as
" members of foreign States.

" Secondly, I know of no circumstances which
" would tend to place Prussia on an elevation so
" high among the modern nations as the adoption
" of that principle which lies at the basis of the
" American Eepublic."

This closes the published correspondence with
Prussia on this subject.

On the 22nd of February 1868 a Treaty was
signed at Berlin between the North German Con-
federation and the United States of America, con-
sisting of six Articles, of which the following are
the most important :

—

1. Every subject of the North German Confede-
ration naturalized in the United States of America,
and having resided there during five years, shall
be considered by the North German Confederation
as an American subject, and treated as such. Every
American citizen naturalized in the North German
Confederation as an American subject, and having
resided there five years, shall be considered by the
Government of the United States of America as a
German subject, and treated as such.

2. Every naturalized subject of either State, who
may return to the land of his birth, cannot be pro-
secuted for any criminal offences unless they shall

have been committed by him previously to his
expatriation.

4. Every naturalized subject, who, having no
intention of returning to the country of his adoption,
resides continuously during two years in his former
country, is presumed to have renounced his natu-
ralization.

For this and other similar treaties, see p. 149.

Lord A. Loftus,
No. 108;
February 22,1868.

GERMAN STATES.
As the minor German States are now for the

most part incorporated in the North German Con-
federation, it will probably be sufficient to refer to
the correspondence without giving a summary
of it :

—

Oldenburg, Senate Documents, 1st Session, 36th
Congress, vol. ii. pp. 129, 221 ; Hanover, ditto,

p. 143 ; Frankfort, pp. 231, 235 ; Hamburg, p.
171. It appears from these latter papers that a
system existed by which a citizen of Hamburg who
wished to expatriate himself was required to pro-
cure a discharge ("austritt ") from the " nexus," a
law bureau appointed for the purpose.

This discharge was only given on proof being
afforded that the applicant had fulfilled his military

G 4
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obligations. (Letter from Syndic of Hamburg,
June 18, 1850.)

Bremen, ditto, pp. 191, 195, 211. In a despatch

to Mr. Schleiden, of the 9th of April 1859, Mr.

Cass thus explains himself: " It is undoubtedly
" true that this Government has acquiesced in the

" opinion expressed by Mr. Wheatou that, when a

" citizen who has been liable to military duty
" leaves his owu country without permission and
" without having performed this duty, and is

" naturalized in another country, he may be held
" to discharge his liability whenever he is found
" again in his native State. This opinion, how-
" ever, is regarded by this Government as apply-
" ing not to cases of inchoate liability, but to cases

" only where the liability has been complete."

This correspondence turned upon the question of

the right of Bremen to surrender to another

German State a naturalized American owing mili-

tary duty to such State. The United States

contended that such a surrender coidd not be

acquiesced in ; and Bremen maintained that there

was a double duty to do it,— 1st, in virtue of the

existing arrangements on the subject with the other

States ; and 2nd, because a defaulter from military

service in another State was a defaulter from the

Federal Army of which the Bremen contingent

formed a part.

" State Papers,"
vol. xliv. p. U»15#

AUSTRIA.
The laws of Austria regarding expatriation seem

to have been sufficient to prevent any questions

arising with regard to the conscription of natural-

ized Americans in the Austrian army ; at all events

no correspondence on the subject is published in

the United States' Congress Papers.

There are, however, two cases in which the

rights of subjects of the Austrian Empire natural-

" Hertsiet's state ized in the United States have been discussed.

xUv*M2mm2 Tne first aud best kno'"'n is that of Martin Kotza.

Dana's Edition of
Martin Kozta, a Hungarian was one of the

Vki
0at0,1:" refugees of 1848-9. He went to Turkey, where he

was arrested aud imprisoned at Kutahieh, but

released on condition of leaving the country.

He came to the United States aud made the usual

declaration of intention to become naturalized.

He then returned to Turkey in 1853, and went
to Smyrna, on commercial business, where he
obtained from the United States' Consul a teskereh

(or travelling pass), stating that he was entitled to

American protection.

On the 21st of June 1853 Kozta was seized

by some persons in the pay of the Austrian Con-
sulate and taken out into the harbour in a boat

;

they then threw him into the sea, and he was
picked up by a boat from the Austrian man-of-war
" Hussar."

The United States' Consul went on board to

remonstrate, but the Captain of the " Hussar

"

persisted in retaining Kozta.

On being informed of the circumstances, the
" State Papers," United States' Charge d'Affaires at Constanti-
toI. xliv. p. 930. n0pie requeste(i the Captain of the United States'

ship of war "St. Louis" to demand Kozta's
release, and, if necessary, to have recourse to force.

The "St. Louis "then went down to Smyrna,
and the Captain, in pursuance of bis instructions,

stated to the Commander of the "Hussar "that
unless Kozta was at once delivered to him he
should take him by force of anus.

As such a conflict would have led to the destruc-

tion of the greater part of the shipping, and pro-
bably of the town, the French Consul oil; red his

mediation, and Kozta was then given over to his

care to be kept until the decision of the respective

Governments was ascertained.

The matter was eventually compromised by an
arrangement being come to between the Austrian

Internuncio and the United States' Minister at

Constantinople that Kozta should be shipped off

back to the United States, the Austrians reserving

the right to proceed against him in case he returned

to Turkey.
"Le Gouvernement Imperial se reserve cependant

de proceder contre cet iudividu conformeinent a ses

droits, des qu'il serai t surpris une autre fois sur le

territoire Ottoman."
It is to be remarked that the Turkish Govern- Ibid. p. 971.

ment had protested against the invasion of their

territorial jurisdiction by the Austrian Consul and
Captain.

On the 29th of August 1853 the Austrian lbid.p.«Hi

Charge d'Affaires at Washington presented a

formal remonstrance- to the United States Govern-
ment, protesting against the claim of the United
States to afford protection to Kozta, and urging
them to disavow the conduct of their Agents aud
to grant reparation for the insult offered to the

Austria flag.

Mr. Marcy replied on the 26th of September Ibd. p.9S4.

1853.

In this note, which is of great length, Mr. Marcy
gives a full account of the affair, and maintains the

propriety of the course adopted by the United
States' Minister, Consul, and Captain, pointing out

that, independently of the question whether Kozta
was or was not entitled to American protection,

the Austrians could have no right to seize him
upon Turkish soil.

The following are some of the principal passages

in which Mr. Marcy deals with the right of Kozta
to United States' protection :

—

"There is great diversity and much coufusion of ibid. p. 9S7.

opinion as to the nature and obligations of alle-

giance. By some it is held to be an indestructible

political tie, and though resulting from the mere
accident of birth, yet for ever binding the subject

to the Sovereign ; by others it is considered a poli-

tical connexion in the nature of a civil contract,

indissoluble by mutual consent, but not so at the

option of either party. The sounder and more
prevalent doctrine, however, is, that the citizen or

subject, having faithfully performed the past and
present duties resulting from this relation to the

Sovereign Power, may at any time release hime
from the obligation of allegiance, freely quit the

land of his birth and adoption, seek through all

countries a home, or select anywhere that which
offers him the fairest prospect of happiness for him-
self and his posterity. . . . The proposition

that Kozta at Smyrna was not an Austrian subject

can be sustained on another ground. By a decree

of the Emperor of Austria of the 24th of March
1832, Austrian subjects leaving the dominions of

the Emperor without permission of the magistrate,

and a release of Austrian citizenship, and with an

intention never to return, become ' unlawful emi-

grants," and lose all their civil and political rights

at home."
" Mr. Hulsemann. as the undersigned believe-,

falls into a great error, an error fatal to some of

his most important conclusions, by assuming that a

nation can properly extend its protection only to

native-born or naturalized citizens. This is not

the doctrine of international law. nor is the prac-

tice of nations circumserilied within such narrow
limits. This law does not. as has been before re-

marked, complicate questions of this nature by
respect for municipal codes. In relation to this

Subject it has clear and distinct rules of its own.
It gives the national character of the country, not

only to native-born and naturalized citizens, but to

all residents in it who are there with, or even with-

out, an intention to become citizens, provided they

have a domicil therein. Foreigners may, and often

do, acquire a domicil in a country, even though

they have entered it with the avowed intention not

to become naturalized citizens, but to return to

" State Tapers,"
vol. xliv. p. 996.
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their native land at some remote and uncertain

period, and whenever they acquire a domicil, inter-

national law at once impresses upon them the

national character of the country of that domicil.

It is a maxim of international law that domicil

confers a national character ; it does not allow any-

one who has a domicil to decline the national

character thus conferred ; it forces it upon him
often very much against his will, and to his great

detriment. International law looks only to the

national character in determining what country has

the right to protect. If a person goes from this

country abroad, with the nationality of the United
Slates, this law enjoins upon other nations to re-

spect him, in regard to protection, as an American
citizen. It concedes to every country the right to

protect any and all who may be clothed with its

nationality."

Mr. Marcy then quotes several authorities to

show what constitutes domicil :

—

" As the national character, according to the

law of nations, depends upon the domicil, it re-

mains as long as the domicil is retained, and is

changed with it. Kozta was therefore vested with

the nationality of an American citizen at Smyrna,
if he, in contemplation of law, had a domicil in

the United States." . . " There may be a

reluctance in some quarters to adopt the views

herein presented relative to the doctrine of domicil

and consequent nationality, lest the practical asser-

tion of it might in some instances give a right of

protection to those who do not deserve it. Fears

are entertained that this doctrine oilers a facility

for acquiring a national character which will lead to

alarming abuses ; that under the shadow of it

political agitators, intent upon disturbing the

repose of their own or other countries might come
to the United States with a view to acquire a

claim to their protection, and then to return to

their former scenes of action, to carry on, under a
changed national character, their ulterior designs

witli greater security and better success. This
apprehension is believed to be wholly unfounded.
The first distinct act done by them towards the
accomplishment of these designs would disclose

their fraudulent purpose in coming to and seeking
a domicil in this country. Such a development
would effectually disprove the fact that they acquired
a domicil here and with it our nationality."

Simon Totisig.

This case further elucidates and explains the

doctrine of domicil advocated by the United
States in the affair of Martin Kozta.

Tousig, a subject of Austria, had acquired a
domicil in the United States, but was not natu-
ralized, and voluntarily returned to Austria with a
passport from the American Department of State.

He was arrested on charge of offences committed
before leaving Austria. He appealed to the United
States Minister for protection, who laid the case
before the State Department. Mr. Marcy replied

on the 10th of January 1854 :

—

'• I have carefully examined your despatches
relating to the case of Simon Tousig, and regret

to find that it is one which will not authorize
a more effective interference than that which you
have already made in his behalf. It is true he left

this country with a passport issued from this De-
partment ; but as he was neither a native-born nor
naturalized citizen, he was not entitled to it. It is

only to citizens that passports are issued.
" Assuming all that could possibly belong to

Tousig's case—that lie had a domicil here, and was
actually clothed with the nationality of the United
States—there is a feature in it which distinguishes
it from that of Kozta. Tousig voluntarily re-
turned to Austria and placed himself within the
reach of her municipal laws. He went by his free

* This volume is unfortunately missing from the Foreign
Office Library.

22112.

act under their jurisdiction, and thereby subjected
himself to them. If he had incurred penalties or
assumed duties while under these laws, he might
have expected they would have been enforced
against him, and should have known that the new
political relation he had acquired, if indeed he had
acquired any, could not operate as a release from
these penalties. Having been once subject to the
municipal laws of Austria, aud while under her
jurisdiction violated those laws, his withdrawal
from that jurisdiction, and acquiring a different
national character, would not exempt him from
their operation whenever he again choose to place
himself under them."

BAVARIA.
Mr. Attorney-General Black, in the case of Danas""\vhea-

Amthor, a Bavarian, naturalized in the United J™-"
see - 5-"-

States, who returned to Bavaria, gave an opinion,!
in 1857, admitting the right to renounce the citizen-

ship of naturalization and resume that of birth,

by an actual and bonajide return with family and
property and a change of permanent domicil. Mr.
Black said that no mode of renunciation was pre-
scribed ; but, as the right was admitted, if the fact
and intent coincided and were sufficient to satisfy

the Government of the United States, and Bavaria
treated Amthor as a citizen, he could not claim the
rights of a citizen of the United States or invoke
its protection.

rnents, 1859-GO
vol. ii. p. 55.

FRANCE.
The first of the papers in this correspondence

presents another phase of the American doctrine.

" Department of State, Washington,
" Sir, June 1, 1852.

" I have to acknowledge the receipt of your Senate Docu

letter to Mr. Reddall, of the 28 th ultimo, inquiring

whether M. Victor B. Delpierre, a native of France,
but a naturalized citizen of the United States, can
expect the protection of this Government in that
country when proceeding thither with a passport
from this Department. In reply, I have to inform
you that if, as is understood to be the fact, the
Government of France does not acknowledge the

light of natives of that country to renounce their

allegiance, it may lawfully claim their services when
found within French jurisdiction.

" I am, &c.
" J. B. Nines, Esq., Daniel Webster.

" New York."

Lucian Alibcrt.

This case has already been referred to in M. Ibid. p.m.
Treitt's Report.

Alibert was a native of Digne, Basses Alpes.
He went to the United States in 1838 at the age
of 18, and, after going through the usual formali-

ties, was naturalized in 1846. In 1852 he returned
to France and was arrested while on a visit to

Dignes as an "insoumis" of 1839, and pleaded his

naturalization as exempting him from service. The
United States Consul at Marseilles applied to the
General commanding the district, who informed him
that Alibert's claim was founded in right, if his

naturalization was really dated in 1846, as his

naturalization would incapacitate him from serving

in the French army and the date of it would prove
that more than three years had elapsed since the

offence was committed (that being the period of

limitation required by the Penal Code), aud that he

could not consequently be proceeded against for

insubordination. Nevertheless Alibert was brought

before a " Conseil de Guerre " at Marseilles, and
condemned to a month's imprisonment.

The cause was then brought by appeal before a

superior Military Court at Toulon and the sen-

f There is no copy of this in the Foreign Office Library.

H
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Senate Docu-
ments, 18.W—60,
vol. ii. p. 19S.

Lawrence's Ap-
pendix tO
" vl heaton,"
p. 928.

United states'
Diplomatic Cor-
respondence,
1860, Part 1.

p. 291.

teueo f
(

nnshc<l, thereby estafciishiiig Alibert's im-

munity from conscription.

Miclit I Zeiter.

In 1859 Mr. Cass directed the United Stales

Minister at Paris to procure information on the

French Law of naturalization, &c., and at the same

time instructed him as follows :
" This Govern-

" meut maintains the. right of expatriation and
" naturalization, and maintains also that if aforeign-

" born citizen, naturalized here, returns to bis na-

" tive country, be is not liable to military duty,

" except such as was actually due and which be

" had been called upon to perform before bis emi-

" gration. In any communication you may have
" with the Minister for Foreign Allah's you will

" make known to him these views of the United

" States."

Accordingly, when the case of Michel Zeiter

arose in 1860, Mr. Faulkner made a communication

in this sense to M. Tbouvenel :
" Our doctrine is

" that the naturalized emigrant cannot be held

" responsible upon his return to his native country

" for any military duty, the performance of which
" has not been actually demanded of him prior to

" bis emigration. A prospective liability to service

" in the army is not sufficient. The obligation of

" contingent duties depending upon time, sortition,

" or events thereafter to occur, is not recognized.

" To subject him to such responsibility, it should

" be a case of actual desertion or refusal to enter

" tbe army, after having been actually drafted into

" the service of tbe Government to which be, at

" the time, owed allegiance."

Tbe case of Michel Zeiter is so fully explained in

M. Treitt's Report and in the copy of the Judgment

of the Provincial Court in Addenda F., that it is

unnecessary to say anything more about it here.

President Buchanan referred to these cases in

his Message to Congress of the 3rd of December

I860:—
" With France, our ancient and powerful ally,

our relations continue to be of the most friendly

character. A decision has recently been made by

a French judicial tribunal, with tbe approbation of

the Imperial government, which cannot fail to

foster the sentiments of mutual regard that have so

long existed between the two countries. Under

the French law, no person can serve, in the armies

of France, unless he be a French citizen. The law

of France recognizing tbe natural right of expatria-

tion, it follows as a necessary consequence, that a

Frenchman by the fact of having become a citizen

of the United States has changed his allegiance,

and has lost his native character. He cannot there-

fore be compelled to serve in the French armieSj in

case he should return to his native country. These

principles were announced in 1852 by the French
Minister of War ; and in two late cases have been

confirmed by tbe French judiciary. In these, two
natives of France have been discharged from the

French army, because they had become American
citizens. To employ the language of our present

Minister to France, who has rendered good service

on this occasion, ' 1 do not think our French natu-

' ralized fellow-citizens will hereafter experience
' much annoyance on this subject.' 1 venture to

predict that the time is not tar distant when the

Other Continental Powers will adopt the same wise

and just policy which has done so much honour to

the enlightened government of the Emperor. In

any event, our government is bound to protect the

rights of our naturalized citizens everywhere, to

the same extent as though tiny had drawn their

first breath in this country. We can recognize no
distinction between our native ami naturalized

citizens."

The next published correspondence is in 1866

respecting tbe cases of MM. Schneider, Cochener,

Todry, and Pierre.

These persons were all naturalized iu the United

States, and had returned to France with American
passports.

The eases were all alike. The men were severally

arrested as "insoumis" on their arrival within
their native communes, and detained for sonic time

in prison, with more or less rough usage, until the

local tribunals decided on their claims for exemption.

They were all eventually discharged.

The United States' Minister at Paris, Mr. Bige-

low, remonstrated in strong terms against these

proceedings, and M. Drouyn do Lhuys in each case

replied that tbe complainants must prove their

claims to exemption in the usual manner, citing the

Case "1 Zeiter to show tbe impartiality with which

such applications was dealt with. If Francois United staw

Pierre had been an American by birth, or a citizen meuts, vol. ii.

of the United States under other circumstances, his p-302.

passport would certainly have protected him from
prosecution for the offence in question : hut when
a person "returns to his native country with foreign
" naturalization papers, it is not just to lay aside
" his nativity and admit his new nationality as pro-
" tecting him by retroactive eifect, contrary to every
" principle of law, against former acts, and par-
" ticularly against offences of which be was guilty,

" a Frenchman, as in the present case. His pre-
" sence in his native country obliges him to explain
" his case by the laws of the land, and as long as he
" has not done that, be is considered to have pre-
" served his primitive citizenship."

M. Drouyn de Lhuys, however, suggested at an Ibid. p. 299.

interview on tbe 28th of April 1866, that natural-

ized Americans should be directed to proceed at

once on returning to France to the mairie where
their names were enrolled, and to claim exemption
from the conscription, and get their names removed
from the list.

Mr. Seward, on the 7th of May 1866, instructed Ibid. p. 304.

Mr. Bigelow to urge on tbe French Government
that an American passport should be considered

sufficient proof of nationality, and that if a persbn

representing himself to be an alien were conscribed,

the military tribunals should decide summarily on

his claims to exemption ; and if they decided against

him, tbe matter should be at once submitted to the

Government for diplomatic discussion.

SPAIN.

In communicating to Congress tbe papers respec-

ting the imprisonment, iu Cuba, of Mr. John S.

Thrasher, a native American, domiciled in that

island, who had been condemned to eight years

imprisonment for assisting Lopez1

expedition, Mr.

Webster stated, "The first general question then
" is, as to his right to exemption from Spanish
" law and authority on the ground of hi'- being a

'• native-born citizen of the United States.

"The general rule of the public law is that

every person of full age has a right to cha

domicil : and it follow.-, that when be remove- to

another place, with the intention to make' that

iiis permanent ri sidence. or bis residence for

an indefinite period, it becomes instantly his place

of domicil : and this is so, notwithstanding he may
entertain a. floating intention of returning to his

original residence or citizenship at some future

period. ...••
"In questions on this subject, the chief point to

be considered is the animhs manendi, or intention

of continued residence ; and this must be decided

by reasonable rules, and the general principles of

evidence,
•• If it sufficiently appear that the intention of

removing was to make a permanent settlement, or

a residence for an indefinite time, the right of

domicil is acquired by a residence even of a few

da\>.....••
"It is undoubtedly true that an American citizen

who goes into a foreign country, although he owes

President's
sage, Deem
23,3851. B
tive Docum

Congress, \'

No. 10.
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local and temporary allegiance to that country, is

yet, if he performs no other act changing his con-

dition, entitled to the protection of his own Govern-

ment ; and if without the violation of any municipal

law, he should be treated unjustly, he would have

a right to claim that protection.

But his situation is completely changed when, by
his own act, he has made himself the subject of a

foreign Power. .....
" But, independently of a residence with intention

to continue such residence ; independently of any

domiciliation; independently of the taking of any

oath of allegiance or of renouncing any former

allegiance ; it is well known that, by the public

law, an alien, or a stranger born, for so long a time

;is he continues within the dominions of a foreign

Government, owes obedience to the laws of that

Government, and may be punished for treason or

other crimes, as a native-born subject might be
unless his case is varied by some treaty stipulations ;

but this duty of obedienee to the laws, arising from
local and temporary allegiance, ceases, of course,

the moment he transfers himself back to his original

country. ......
Our citizens who resort to countries where trial by
jury is not known, and who may there be charged

with crime, frequently imagine, when the laws of

those countries are administered in the forms custo-

mary therein, that they are deprived of rights to

which they are entitled, and therefore may expect

the interference of their own Government.
They have chosen to settle themselves

in a country where jury trials are not known, where
the privilege of the writ of habeas corpus is unheard
of, and where judicial proceedings in criminal cases

are brief and summary. Having made this election

they must abide its consequences.
" No man can carry the regis of his national

American liberty into a foreign country, and expect
to hold it up for his exemption from the dominion
and authority of the laws, and the sovereign power
of that country, unless he be authorized so to do by
the virtue of treaty stipulations."

In the ease of Ignacio Tolen, a native of Spain,

but naturalized in the United States, Mr. Webster
(June 25, 18.52,) said, "If that Government (Spain)
" recognizes the right of its subjects to denation-
" alize themselves and assimilate with the citizens
" of other countries, the usual passport will be a
" sufficient safeguard to you ; but if allegiance to
" the Crown of Spain may not legally be renounced
" by its subjects, you must expect to be liable to the
" obligations of a Spanish subject, if you voluntarily
" place yourself within the jurisdiction of that
" Government."

In 1860 a case occurred at Havana, of Sabino
de Liano, a native of Spain naturalized in the
United States, being arrested as a conscript.

In reply to the representations of the United
States' Consul, the Captain-General informed him
that by a Royal Decree of the 17th of November
1852, " the foreigner obtaining naturalization in
'• Spain, as well as the Spaniard obtaining it

" within the territory of another Power, without
" the knowledge and authorization of his respec-
" tive Government, shall not exempt himself from
" the obligations which were consequent to his
" primitive nationality, although the subject of
" Spain may in other respects lose the quality of
" Spaniard, conformably to what is prescribed in
" Article 1 of the Constitution of the Monarchy."

Eventually, the proceedings taken against Mr.
Liano were suspended, and a bond which he had
entered into to provide a substitute cancelled by
the Governor-General.

DENMARK.
A Dane named Boie Sinidt, who Had visited the

United States and declared his intention of natu-
ralizing, having on his return to Copenhagen, in

United States'
Senate Docu-
ments, vol. ii.

p. 201.

September 1859, been arrested and impressed into

the Danish navy, the United States' Minister de-
manded his release.

The Danish Government replied, that " if it

" should turn out, upon an investigation, that the
" said Mr. Smidt, when he signified his intention
" to be naturalized in the United States, was,
" under the laws of the country, bound afterwards
" to perform his military service in his native
" country," the laws then in force would not
admit of his release.

The United States' Minister rejoined that "it is Ibid. p. 205.

" a settled doctrine of the Government which I
" have the honour here to represent, as I under-
" stand it, that a naturalized citizen of the United
" States, from and after the date of his naturaliza-
" tion both at home and abroad, is placed on the
" very same footing with a native citizen, with
" the exception that none but a native citizen can
" occupy the office of President or Vice-President
" of the United States ; and the Government will
" be disposed to extend to the one class of citi-

" zens the same protection which justly belongs to
" the other at all times and in all places."

Mr. Smidt got tired of performing military duty
in a fortress while his case was being discussed,

and procured a substitute.

The United States' Minister than asked either

for the discharge of the substitute or the refund of
the money paid by Mr. Smidt for engaging him.

It does not appear how the matter ended.

RUSSIA.
In July 1864 the Russian Minister at Washing-

ton informed Mr. Seward that, " according to
" existing laws of Russia, every foreigner who
" becomes a subject of Russia, and at a later time
" renounces this character, is obliged to pay before
" his departure the equivalent for the taxes for
" three years, and some other imposts, to obtain
" the right to export his property.

" The Imperial Government has stated to me
that under a new regulation the subjects and citi-

zens of powers by whom the dues above-mentioned
are not enforced, will be exonerated therefrom."

Mr. Seward replied that no such impost was
levied in the United States.

On the 31st of January 1866 Mr. Seward
directed Mr. C. M. Clay, the United States' Minis-
ter at St. Petersburg, to do what he could, should
it be deemed advisable to procure the release of a
Russian Pole, Benjamin Goldberg, a naturalized

citizen of the United States, who was said to have
been arrested and forced into the Russian army.
No further papers respecting this case are pub-

lished.

On the 14th of July 1866 Mr. Clay reports :—
" I am informed that Stanislaus Pongoski, a

Russian Pole and naturalized citizen of the United
States, has been proved to have become our fellow-

citizen without leave of the Emperor of Russia,

and by the Article 367 of the Penal Code he has
been deprived of all the rights of Russian citizen-

ship and banished for ever from the Russian
empire, and this sentence has been put into execu-
tion. I don't see that we can complain, as it

settles the question of denaturalization virtually in

our favour, and avoids unpleasant issues."

Air. Seward, in reply, says that he is "glad to

" see that the Russian Government has accepted
" that important principle definitively. Certainly
" there is no cause of complaint to the proceeding
" on our part, provided that Pongoski does not
" feel himself aggrieved.

" The case may perhaps demand careful exami-
nation if it shall turn out that the decree of per-

petual exclusion thus pronounced against an
admitted American citizen was based upon no other

ground than his having voluntarily accepted that

character under the Constitution and laws of the

H 2
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United States. In the meantime we may presume

that political or other offences entered into the

merits of the decree."

er after having returned to the country wi
implicit intention to live in it ;" but a°TCi

th

agreed

United States'
Diplomatic Cor-
respondence,
186(5, vol. ii.

p. «0.

Ibid, p. «1.

COSTA RICA.

In December 1865, Mr. Riotte reported to Mr.
Seward that " young men from this Republic go to

" the United States, remain there for a short time,

" obtain, by means of hard swearing and an inex-
" cusable levity on the part of the Court, letters of
" naturalization, upon which they return for good
" to their native country, or leave the United
" States for other parts ; and all this for the sole

" purpose of making this citizenship a bar against
" the enforcement of whatever obligation by their

" native or any other Government. . . I think
" it bad that Clerks of Courts, too, are authorized
" to grant such papers, and that it is not made the
" exclusive duty and privilege of Courts in open
" session, which would certainly prevent a good
" deal of false swearing. But the main difficulty

" is, in our large cities two witnesses can be got,

" at any moment, and very cheap, to swear to any-
" thing ; that the persons hunting up such wit-
" ncsses have, as a matter of course, made up their

" minds beforehand to commit perjury ; that there
" is no officer bound to look after the interest of
" the United States in such cases, and that the
" Judges or Clerks, instead of requiring two good
" substantial witnesses (they ought to know them
" personally), seem to be satisfied with almost any
" class of witnesses."

Messrs. Francisco and Juan Quezada, who had
obtained naturalization under such circumstances,

appealed to their American citizenship to protect

them from the Costa Rica conscription.

The Costa Rican authorities could not, " even
" for a moment, admit that a Costa Rican natu-
" ralized in a foreign country continues that cha-

" racter after

" the

to consult Mr. Riotte.

Mr. Riotte refused to interfere, first, because
Messrs. Quezada had become re-domiciled in Costa
Rica, and, secondly, as he stated to them, " even
• assuming, for argument's sake, that you were
" still citizens of the United States, there is another
" consideration which is not to be lost sight of in
" deciding upon your second request. A Law of
" Costa Rica (of December 2, 1850) imposes upon
" every citizen the obligation to serve in the army.
" You had not complied with that duty previous to
" your adoption as American citizens : and it is the
" enforcement of that very duty which has brought
" out your claim to the United States' citizenship.
" Now, I know well that the claim of an adopted
" citizen's native country to the fulfilment of his

" military duty towards that country, and the ex-
" tent of that claim, was, and is at this moment, a
" mooted question between the Government of the
" United States and several European monarchies.
" Until that question is decided, however, I can
" scarcely fail if I adopt the view of one of our
" greatest statesmen, when he answered an adopted
" citizen in a case perfectly the same as yours :

—

" ' But having returned to the country of your
" ' birth, your native domicil and national charac-
" ' ter revert, and you are bound to obey the laws
" ' exactly as if you had not emigrated.'

"

On the 16th of February 1 866 Mr. Seward wrote
to Mr. Riotte, " The proceedings you have adopt',

I,

" and the decision you have arrived at in the pre-
" mises, are approved."
The irregular proceedings by which Costa Ricans

and others obtain certificates of naturalization in

the United States, without .iny intention of resi-

ding there, to which Mr. Riotte thus called atten-

tion, are referred to in the recent report of the

Committee of Foreign Affairs of the House of

Representatives.

PAPtT VI.

—

Correspondence between Great Britain and other Countries.

Statutes at Large
vol. V. p. 1 13/

It would be manifestly impossible to give an
abstract in this memorandum of all the correspond-

ence which has taken place between Great Britain

and other countries, as the preliminary search

through the official registers and MS. volumes,

even if the inquiry were restricted to the last

thirty years, would probably occupy several weeks,
if not months.

There are, however, certain standard cases which
are frequently referred to as precedents, and which
are consequently more readily accessible.

An effort will be made to give a resume of these.

as well as to examine cursorily the correspondence
of the last few years.

The principal subject of correspondence has been
the claim to British protection of the sons and
grandsons of British subjects both in foreign
countries.

By the Act 4 Geo. II. cap. 21. (explaining 7

Anne, cap .1) all children of natural-born British
subjects born out of the legianee of the Crown of

England are "adjudged and taken to lie. and all

" such children an- hereby declared to be. natural,
" born subjects of the Crown of Gnat Britain, to

" all intents, constructions, and purposes whatso-
" ever."

The Act l.'S George III. cap. 21. extended the

provisions of this statute to the grandchildren of

native British subjects (vide <uit< %
•• Laws of Great

Britain.")

On the other hand, as previously explained, the

common law of England considers all person- born
within British territory to be British subjects,

without regard to their parentage.

A conflict hence arises between the principle of

the British doctrine of native allegiance, and the

statutory enactments extending that allegiance to

the sons and grandsons of British subjects born
within the legianee of other countries.

Such persons, finding that they are declared by
statute tn be subjects of the British Sovereign, natu-

rally look to that Sovereign for protection in return.

The manner in which this claim is practically

dealt with is shown by the following instructions

to Consul Dale of the 20th December ls42. based
upon an opinion delivered by Her Majesty's Advo-
cate-General, and which forms the model on which
all subsequent instructions to Her Majesty's Re-
presentatives or Consuls abroad upon this subject

have been framed :

—

" By the statute law of this country, all children

born out of the allegiance of the King, whose
lathers or grandfathers by the father's side were
natural-born subjects, are themselves deemed to be

natural-born subjects, and are therefore entitled to

enjoy British rights and privileges while they are

within British territory; but the effect of British

statute law cannot extend so far as to take away
from th'' Government of the country in which
those persons may have been born, the right w.

claim them as natural-born subjects, at least, so

long as they remain in that, country.

"By the common law of England, all persons
bom within the King's allegiance, whether the

children of British subjects or of foreigners, are

deemed to be natural-born subjects of the Crown
of England, and if the law of any foreign State be

the same, by equally admitting to its rights :
.^

subjects, person- bom within its own territory,

that country has the right to exact the service of a
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subject from such person, even if he be the child

of a foreigner, at least whilst such child remains in

the country of his birth.

"Therefore the children or grandchildren, by

the father's side, of natural-born British subjects

born iu any other country than Monte Video are

entitled to be protected in that country as natural-

born subjects of the Crown of Great Britain. But

as regards the children of British fathers born in

Monte Video, such children cannot be protected

against the operations of the laws affecting the

subjects of that country, unless the laws of that

country do not admit the child of a foreigner to

the rights of a subject."

Hansard, vol.

lxxix. p. 177.

MS. Volume
Nationality
Cases.
Mr. Hood, No. 4S;

December 16,

1850.

To Mr. Hood,
.No. 7;
March 2i, 1851.

Mr. Christie.

No. 125 ; October
28, 1857.

ARGENTINE REPUBLIC—BUENOS
AYRES.

The struggle between Monte Video (Argentine

Republic) and Buenos Ayres led to a variety of

questions respecting the position of British subjects

in the countries bordering on the River Plate.

In reply to an inquiry from Mr. Ewart in the

House of Commons on the 4th of April, 1845, Sir

Robert Peel stated " It appeared that the general
" law was this : That the son or grandson of a
" British subject born abroad was also a British

" subject. But he could not deny that children born
" in a foreign State were not also subjects of that
" State. Such was the law in this country ; for

" the children of foreigners born in Her Majesty's
" dominions were British subjects. If the children
" of British residents at Buenos Ayres were born
" out of that State, the authorities there had no
" right to make them Buenos Ayrean subjects. If,

" however, the children of British subjects were
" born at Buenos Ayres and continued to reside
" there, they obtained the rights of citizenship in

" that place ; but with those rights they also had
" imposed upon them the burdens and duties of
" citizens, and were liable to the law of Buenos
" Ayres."

In December, 1850, Mr. Hood, Her Majesty's

Consul at Buenos Ayres, requested instructions

respecting the renewal of certificates of British

nationality to natives of Hanover, and to British

subjects who, from their occupation or business,

were compelled by the local enactments to wear the

red waistcoat, hatband, and ribbon, distinctive of
Buenos Ayrean nationality.

Lord Palmerston replied, " that if there is a
" Hanoverian Minister or Consul at Buenos Ayres
" he should, of course, take charge of Hanoverian
" subjects ; but if there is no such officer, then
" Hanoverian subjects may still continue to remain
" under British protection, but it does not appear
" to me to be necessary that fresh certificates of
" British nationality should be granted to such
" Hanoverians.

" I have further to state to you that a subject of

Her Majesty cannot divest himself of his allegiance

by submitting to any local enactment compelling
him to wear any particular uniform or badge in a

foreign country in which he may think proper to

reside, and that he does not thereby forfeit his

right to be protected by his own Government."
In October 1857 Mr. Christie reported that the

Argentine National Congress had passed a law
enabling the sons of aliens born within Argentine
territoiy to choose between Argentine citizenship,

and that of their fathers.

Mr. Christie added that he had advised the Buenos
Ayrean Government, who were forcing the sons of
aliens into their service, to make a similar law.

At the close of 1857 a large number of British

residents at Buenos Ayres having addressed a
Memorial to the British Government complaining
of the forced enlistment of the sons of foreigners in

the local militia, Lord Palmerston wrote a despatch

to Mr. Christie acknowledging that Her Majesty's

Government could not claim such persons as British

subjects ; but, pointing out the various reasons

which could be urged, both on grounds of policy and
comity, against such a rigid exercise of military law.

This despatch is too long for insertion here, but

it well deserves attention in case of an occasion

arising in which similar arguments might be called

for.

Tho result of this representation was that the

Government of Buenos Ayres issued a Decree on
the 12th of April 1858. " The Government has
" resolved to admit substitutes for all the acts of
" the service of the National Guard on the part of
" the sons of foreigners born in the country (and
" who by our laws, are citizens of it, ) who may wish
" to have them, subject to the regulations which
" may be necessary and conducive to the good ser-

" vice of the same, it being understood that the
" substitutes must be foreigners and that their

" principals will remain subject to all responsibility
" consequent on all culpable default in the service."

Some communications took place from 1854 to

1857 between the English and French Governments
as to the rights of the sons of aliens born in Buenos
Ayres to the protection of the country of their

fathers' birth.

In November 1857, Count Walewski informed
Lord Cowley that the French Consuls had been
instructed to contend that the sons of Frenchmen
so situated were entitled to French protection, but.

that he had carefully considered the whole subject,

and " that he must confess he considered the claim
" untenable. The claim had been originally put
" forward under the 10th Article of the 1st Book
" of the Code Napoleon, which declares ' que tout
" ' enfant ne d'un Francais en pays etranger est

" ' Francais,' and had always been insisted on until

" now. On the other hand, his Excellency found
" that by the 17th Article of the same Book and
" Code it is declared, ' que la qualite de Francais
" se perdra par tout etablissement fait en pays
" etranger sans esprit de retour.' There was there-

" fore an apparent contradiction in the Code itself,

" to remedy which the interference of the Legisla-
" ture would probably be required."

At a subsequent interview, Lord Cowley urged

Count Walewski to send to the French Consuls tho

same instructions as had been sent to Mr. Christie.

The Count replied, " that at this moment he was
" not in a position to send any instructions what-
" ever upon the subject, for that he was still

" under the pressure of the interpretation put by
" former Governments on the law of France. In
" stating to me, as he had done some time back,
" that he considered the position until now taken
" by France on this question to be untenable, he
" had only given his own private opinion—an
" opinion, indeed, which he had expressed officially

" in Council ; and he had asked me for the English
" practice in cases of this nature with the inten-
" tion of employing it as a further argument with
" the Minister of Justice for the necessity of chang-
" ing the terms of the French law. Until this, how-
" ever, should be accomplished, he had no choice
" but to insist, as had his predecessors, that nil

" children born of French subjects abroad are
" to all intents and purposes French subjects also.

"Count Walewski, however, said that as the law
would without doubt be altered, he had recom-

mended the Buenos Ayres Government to let the

matter rest for the present."

The French law never has been altered.

On the 3rd of March 1860 Mr. Thornton for-

warded a copy of a Treaty concluded between
Spain and the Argentine Confederation, containing,

among other provisions, an Article stipulating that

the sons of Argentines and Spaniards, born in those

respective countries, should be allowed to choose

the nationality they may prefer, and suggested that

England might claim for the sons of her subjects

II 3
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No. 1 ; January
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cember 29, 1867.
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To Mr. Thornton,
No. 42 ; July 7,

1860.

To Mr. Thornton,
No. 64; Novem-
ber 27, 1861.

To Mr. Thornton,
No. 22

; May 28,

1862.

Mr. Doria, No. 84:

August 28, 1863,

To Mr. Doria,

No. 88; Novem-
ber 4, 1863.

any exemption from military duty which this

Treaty might confer on the sons of Spaniards.

Lord John Russell replied that it did not appear

that any special privilege was secured to Spain by

this Treaty, which merely adopted, as between the

contracting parties, the existing law of each eoun-

l iv as to nationality ; and that even if any privileges

had been given by this treaty to Spaniards, there

was no most-favoured-nation clause on this parti-

cular point in the British Treaty of 1825, which

entitled British subjects to claim the benefit of them.

On the 27th of November 1861 Lord Russell

instructed Mr. Thornton that, if the sons of British

subjects wished exemption from military service,

they should exercise the option given to them by

Argentine law, between Argentine and British

nationality.

In 1862 Mr. Thornton raised the question

whether, as the Argentine Provinces and the State

of Buenos Ayres were recognized as separate belli-

gerents, the sons of British subjects born within

the provinces might not claim exemption from

service in Buenos Ayres, and vice versa.

Mr. Thornton was informed that, in the absence

of any treaty stipulation, even aliens may under

certain circumstances be rendered liable to military

service in the country of their domicil, without any

violation of international law, and that it must be

remembered that the persons in question were not

aliens in the Argentine Confederation.

Moreover, the law of September 29, 1857, seemed

to extend to the sons of aliens, wheresover born
;

and the provinces might therefore contend that

those who had omitted to take advantage of its

provisions had thereby constituted themselves

Argentines by default.

In August 1863 Mr. Doria reported that it was

proposed to pass a new law by which all persons

born within the Argentine Confederation should be

declared to be Argentine citizens, irrespective of

the nationality of their parents.

Mr. Doria was approved for having protested

against a retrospective application being given to

this law, in regard to the children of British

parents ; as, although it appeared that there were

no adult persons of this class who had availed them-

selves of the option given by the Law of 1857, to

elect to be deemed British subjects, yet there might

be others still in their minority whose time for

making their election had not yet arrived.

At the same time, such a Law would not be ultra

vires of the Argentine Confederation. It was quite

competent to the Confederation to pass such a new
Law, though, as an act of comity, it would he

preferable to retain the previous one.

his having done so was approved by Her Majesty's

Government.
It appeared, however, that some of the persons

ihu> pleading their quality <>f British subjects as

exempting them from the forced loan had taken

office under the Venetian Government.
Lord Palmerston instructed Mr. Dawkins that

such persons were, by the 29th Article of the

Austrian Civil Code, liable to he considered as

subjects of the Venetian Government, and conse-

quently not entitled to exemption. Lord Palmer-

ston did not, however, disapprove of Mr. Dawkins
having endeavoured to preserve them from the

severe effect of the forced contribution imposed by
the Provisional Government.

ToConsul-
Qeneral Dawkins
No. 36 ; Novem-
ber 28, 1848.

AUSTRIA.

Consui-Gcnerai During the Venetian insurrection in 1848 the
Dawkins, No.U7; Provisional Government claimed a right to exact
lUKUSt 26, 184S. , . „ , .

°-
r> . . , ,

payment to a forced loan from certain British and

[onian subjects, on the ground that, by an Austrian

Decree of the 15th of May 1833 they had acquired

Austrian (and therefore Venetian) citizenship. (See

" Laws of Austria." and Addenda 11.)

This Decree provided that all foreign, is who. at

the date of its publication' in those provinces,

should have completed an uninterrupted residence

of 10 years were allowed to free themselves from

the Austrian citizenship acquired by such resi-

dence, on giving proof that they never had aii

intention of becoming Austrian citizens. Such

was t.i be given within six months from the

date of the Decree, in default of which it would no

longer be admitted.

The Venetians maintained thai under this law

British subjects who had resided uninterruptedly

for 10 rears in Venice became Venetian cit

unless they expressly renounced that citizenship.

Mr. Consul-Gene«d Hawkins remonstrated

against the interpretation put upon this law, and

BELGIUM.
In December 1860 a case occurred at Brussels J-,.

r
,

d
,
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;

(that of M. Ignatius leleki), in which various Decembers, i860,

questions were put to Her Majesty's Government widen,
by Lord Howard de Walden, as to the status of December 3, i860.

j. l- ' j x» *•' l. u i To Lord li
naturalized British subjects. de Walden, Jan-

Under the advice of the Law Officers the follow- ""? 1861>

ing instructions were furnished for his guidance :

" The first question is, whether a person who
was naturalized as a British subject previously to

the 24th of August 1850 is entitled to a permanent
passport ; and the answer to it is, that as the rule

in regard to the limitation of time in passports

granted to naturalized British subjects applies only

to those naturalized subsequently to the above-

mentioned date, there can be no question as to the

right of a person naturalized previously to that

date to receive, like any natural-born British sub-

ject, a passport not limited in regard to time."
" The second question is, whether a woman,

either by birth a British subject, or a naturalized

British subject, or an alien, is entitled, on being

married abroad to a naturalized subject, to receive a

passport in her new character of a married woman.
The answer is, that if the woman is a natural-born

British subject, she does not lose that character by
marrying a naturalized British subject, and that

consequently she is entitled to a fresh passport as

a British subject in her married name ; but if the

woman is a naturalized British subject, or an alien,

then, as the woman cannot in her married state

travel under her maiden name, and as whatever

may have been her nationality before marriage, she

acquires upon marriage the nationality of her

husband, she is entitled to be placed in regard to a

passport on the same footing as her husband
;

and, consequently, in such a ease, Her Majesty's

Ministers or Consuls would be authorized to act

exceptionally, and to grant to the woman an original

passport, subject to the same conditions as the pi

port held by her husband, that is to say. to a pass-

port not limited in point of time, if her husband's

passport is not limited, or limited so as to corres-

pond with the limit of time at which her husband's

passport will expire, if her husband's passport is

limited. But in no case must the wife's name be

inserted in the passport held by the husband pre-

viously to the marriage : for no Minister or Consul

is authorized under any circumstances to insert an

additional name in a passport, whatever number ot

name- such passport, when originally granted, was
stated lo include."

" Your Lordship asks three further questions:

—

"1st. \- regards the character of the children

of a British naturalized subject born abroad; the

answer is, that such children share the character of

i heir fat her. and are to be considered as natu-

ralised British subjects, so long at least as they are

under age and living with their lather.

"But this is. of course, subject to the local law
which may rightly . hildreil born in tin'

country, whatever may be the circumstances of

their father, as natural-born subjects of the country

in which they «ere born.
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" 2nd. Whether naturalized subjects are entitled

to be married at Her Majesty's Legations or Con-

sulates. The answer is that they are so entitled.

" 3rd. Whether naturalized subjects are to be

presented at Court by Her Majesty's Diplomatic

servants ; and to this I reply that I see no ground

on which a general rule excluding them from such

presentations should be laid down ; and I consider

that Her Majesty's Representative may properly

use in regard to the presentation of naturalized

British subjects the same discretion as they are in

the habit of using in regard to natural-born."

Consul Hesketh,
No. 1G; March
27, 1845.

To Consul Hes-
keth. No. ;

August 30, 1845.

Consul Ryan;
January 17, 1849.

Mr. Jerningham,
. April 2,

1853.

To Mr. Jerning-
hani, No. 22;
•July 8, 1853.

To Mr. Jerning-
i

i, No. 30;
lugust 3, 1863.

! i . .frrningham.
No. s5; Septem-
ber 13, 1858.

To Mr. Howard,

Octobers!, 1853.

BRAZIL.

In March 1845 Mr. Hesketh, Her Majesty's

Consul at Rio de Janeiro, forwarded to Lord Aber-

deen a copy of a Representation which he, in con-

junction with the French and other Consuls, had

addressed to the Brazilian Government, remon-

strating against the interpretation given to the 6th

Article of the Constitution of Brazil, namely, that

excepting those foreigners who may be in Brazil

in the service of their own States, the otfspring of

all other foreigners born in Brazil must necessarily

be Brazilians.

Lord Aberdeen replied that " inasmuch as by the

" law of the United Kingdom, all persons born
" within the allegiance of the British Crown are

" deemed to be British subjects, you would have
•' acted more prudently if you had refrained from
" signing the Representation made to the Brazilian

" Government respecting the nationality of the

" children of foreigners born in Brazil."

In 1849 Her Majesty's Consul at Peru asked

whether the children of British subjects born in

Portugal were to be considered as British subjects

iu Brazil, and was informed that children of British

subjects born elsewhere than in Brazil, and whether

in a British territory or in a foreign country, are

to be regarded in the light of British subjects and

to be entitled to protection as such.

On the 2nd of April 1853 Mr. Jerningham re-

ported that he had been in communication with the

Brazilian Government respecting the forced con-

scription of the sons of British subjects born in

Brazil, and that the Brazilian Minister had stated

to Jiim that it was proposed to bring forward a law
in the Brazilian Chambers providing that up to the

age of 21 years, sons born in Brazil of British

residents should remain under the control of their

parents, and that on attaining their majority they

should be allowed to choose between British and
Brazilian nationality.

Mr. Jerningham remarks in this despatch that

the French claimed complete exemption for (lie sons

of French subjects thus situated, and that though
the Brazilian Government did not acknowledge the

claim they did not attempt to force such Frenchmen
into their army.

Lord Clarendon instructed Mr. Jerningham to

say that Her Majesty's Government agreed to the

proposed clause, but that they hoped that " either

" by legislative enactments or by the course
" hitherto adopted by the Brazilian Government,
" no British subject will lie called upon to perform
" military service."

It appeared subsequently that there had been
some misunderstanding between Mr. Jerningham
and the Brazilian Minister, and that the proposed
clause was intended to apply reciprocally to the

subjects of those States the laws of which acknow-
'I the children of Brazilians born within their

territories to be Brazilians, and would not, there-

fore, affect British subjects.

Lord Clarendon then directed Her Majesty's

Minister to inquire whether the Brazilian Govern-
ment, really intended to carry out (lie principle of

reciprocity, and to place children born of British

subjects in Brazil on exactly the same footing with

regard to military service as that in which the

children of Brazilian subjects were placed iu England;
as the imposition on them of forced military service

would be plainly inconsistent with such a prin-

ciple, " for although a power does exist in this 5?^-. Howart1
'

" country in certain contingencies, very unlikely October 31, 1853.

" to occur, of resorting to the ballot for raising
" militia (in which case, however, substitutes would
" be allowed), yet in point of fact both the regular
" army and the militia are recruited entirely by
" volunteers, and there is therefore, practically, no
" forced military service in England."
At the close of 1853 there was a change of Mr. Howard,

Ministry in Brazil, and in April 1854 Mr. Howard April 25, 1851.

(who had succeeded Mr. Jerningham) called the

attention of the new Government to this subject,

but without receiving any reply.

He again pressed it on their attention in August, Mr. Howard,

when the Foreign Secretary Senhor Limpo de August 11, 1854.

Abreo, promised to look into the matter, but
" gave no hope of an alteration in the laws of
" nationality, saying that he thought they could
" not constitutionally be interpreted in the manner
" which the late Minister for Foreign Aftairs,

" Senhor Paulino, had in view ; that such an
" alteration would meet with considerable oppo-
" sition in the Chambers, and that he himself
" doubted its expediency."

Being urged to take some steps to briug the Mr. Howard,

question to a conclusion in October 1854, Senhor October'13, 1854.

de Abreo repeated that it presented great consti-

tutional difficulties, and could not be solved with-

out the concurrence of the Legislature.

This closed the correspondence.

It is to be observed that neither in 1852 nor

1854 do there appear to have been any particular

cases reported iu which the sons of British subjects

were forced into the Brazilian service, and it may,

therefore, be presumed that the Brazilian autho-

rities continued to act upon an unofficial arrange-

ment come to with Mr. Jerningham in 1853, by Mr. Jerningham

which such persons were practically exempted Aprii 2
'

t
1853.

from the conscription.

In December 1865 Mr. Spence, a member of the

English bar, who had been born in Brazil, applied

for the appointment of Law Adviser and Trans-

lator to Her Majesty's Mission at Rio de Janeiro.

Mr. Spence (in reply to an observation respec- To Mr. Spence,

ting the inconvenience which might be occa- December 20,

sioned by a person whom the Brazilian Govern- Mr. Spence;

ment could claim as their subject being employed
Jgg™

mbcr 26 '

in such a capacity), stated " that although there

" can be no question, according to Article 6 of
" the Brazilian Constitution, that from having
" been born in Brazil, though of British parents,

" I became a Brazilian subject, I respectfully

" submit that from having (when called to

" the bar in 1858) sworn allegiance to Her
" Majesty, I lost my Brazilian nationality

" according to Article 7 of the same Constitution.

" It is true that the words of Article' 7 are

" ' naturalization,' but the taking of the oath of
" allegiance would, no doubt, be held equivalent

" to naturalization. But even if that were not
" o, the acceptance by a Brazilian subject (with-

" out the licence of the Emperor) of any office

" from a foreign Government would cause the loss

" of Brazilian nationality, as may be seen on refe-

" rence to clause 2 of Article 7 of the same Con-
" stitution."

Mr. Spence forwarded translations of the Articles

of the Constitution referred to :

—

Who are Brazilian Citizens ?

" Article 6.— 1. Those born in Brazil, either free

or freedmen, although the father be a foreigner, if

not resident in the service of his nation.

" 2. Children of a Brazilian father and the

natural children of a Brazilian mother born in a

foreign country who may come to have a domicil

in this country.

H 4
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" 3. The children of a Brazilian father who
may be in a foreign country in the service of the

Emperor, although (hey do not acquire a cloinicil

in Brazil.
" 4. All those who, born in Portugal and her

possessions, were resident in Brazil at the time

when the Independence was proclaimed in the

Provinces where they lived, and shall have ex-

presaly adhered to the said Independence, or im-

pliedly by continuing their residence in Brazil.

" 5. Foreigners naturalized, whatever may be

their religion.

" Those who arc deprived ofsuch rights."

" Article 7.-— 1. Those who have become natural-

ized in a foreign country.
'• 2. Those who, without the Emperor's licence,

accept any employment, pension, or decoration,

from any foreign Government.
" 3. Those sentenced to banishment,"

CHINA.
Difficulties having arisen with regard to the

claims to British protection of British born subjects

of Chinese origin within the Chinese empire, it has

been arranged that they should wear a distinctive

dress, and a government notification to that effect

has accordingly been published at Hong Kong.
" The following circular from His Excellency

Sir Rutherford Alcock, K.C.B., with its enclosure,

relative to British subjects of Chinese descent

residing or being in Chinese territory, is published

for general information.
" J. Gardiner Austin,

" Colonial Secretary administering the

" Government.
" Government Offices,

" Hong Kong, Nov. 2, 1868."

" Circular No. 10.

" Sir, Pekin, October 7, 1868.
" Pursuant to instructions from Her Ma-

jesty's Secretary of State l'or Foreign Affairs, I

have issued the enclosed notification regulating the

conditions under which persons of Chinese descent,

who are British subjects, may reside or travel in

China under British protection.
" You will observe that it is left entirely optional

to such persons to claim the status of British sub-

jects within the Chinese territories or not, as they

may see tit. But in the event of their electing to

sink their British nationality, and reside or travel

as Chinese among Chinese, they cannot claim any
exemption from the jurisdiction and laws of the

country they adopt of their own free will, and after

due notice of the consequences.

"You will give all due publicity and effect

within your jurisdiction to the enclosed, in confor-

mity with the provisions of the Queen's Order in

Council of 1865.
" Your obedient servant,

" Rutherford Alcock.
"To Her Majesty's Consul,

" &c, &c., &c,
" Shanghai."

" Notification.

"WHEKEAS many persons of Chinese descent,

who are or claim to lie British subjects, go to reside

Hi- travel in the dominions of the Emperor of China,
and whereas serious difficulty exists in distinguish-

ing such British subjects from natives amenable to

Chinese laws only, and accordingly greai practical

inconvenience frequently results to the parties

themselves and to the authorities of both countries
;

and whereas it is desirable, with a view to the
maintenance of order and good government of

British subjects of Chinese descent resorting to
China, and for the maintenance of friendly relations

between British subjects and Chinese subjects and
authorities, that a remedy should be provided for

such inconvenience: Therefore, by the authority

and power vested in me by the 85th section of the

China and Japan Order in Council, I860, I do
declare and order that all British subjects of
Chinese descent shall, while residing or being in

Chinese territory, discard the Chinese costume and
adopt some other dress or costume whereby they
may readily be distinguished from the native popu-

lation. And I do further warn all British subjects

of Chinese descent so residing or being in the

Chinese dominions as aforesaid that in the event of

their infringing or not observing this order and
regulation, they shall not be entitled to claim
British protection or interference on their behalf
in auf court of justice or elsewhere in the Chinese
dominions.

"And I do further order that every British sub-
ject of Chinese descent who shall sue in any Chinese
court of justice, or appear in public before the
authorities of the empire, shall be and is hereby
required to pay all due respect to the Chinese
authorities according to the custom and usage of
the country, save and except that such British

subject shall not be bound or required to observe
any custom or ceremony whereby he would admit
that he is a subject of His Imperial Majesty.

" Given under my hand at Pekin this sixth day
of October one thousand eight hundred and sixty-

eight.
" Rutherford Alcock,

"Her Britannic Majesty's Envoy Extraor-
dinary, Minister Plenipotentiary, and
Chief Superintendent of Trade."

COLOMBIA—NEW GRANADA.
A correspondence took place in 1847-8-9 re-

specting the laws affecting aliens in New Granada.

This was renewed in 1855.

The principal subjects treated of were the law
as to intestate estates and a decree which had been

issued respecting claims for losses suffered during

the civil war.

In 1861 Mr. Griffith requested to be informed

whether Mr. Bransby, a British subject, residing

in New Granada, and who had accepted an ap-

pointment as interpreter in the New Grauadian
Civil Service, was to be considered a British

subject.

Mr. Griffith was instructed that Mr. Bransby
had not, by accepting such employment, forfeited

his allegiance, or ceased to be a British subject;

and it was not suggested that he had formally re-

nounced his British allegiance, or taken any oath

of allegiance to the Republic of New Granada.

His rights, therefore, to protection as a British

subject, in all matters not immediately connected

with his employment as interpreter, were unim-

paired, and excepting as to such matters he was as

much entitled to British protection as he was

before he accepted that employment.
In May 1S(S2 Mr. Griffith reported that the

United State>" Minister had communicated to him
confidentially the instructions which he had re-

ceived from Mr. Seward respecting the protection

to be afforded to United States' citizens domiciled

in New (i ran::. la.

These instructions were to the following effect :

Citizen- temporarily visiting New Granada, but

retaining their domicil in the United States were

to be afforded protection against any impositions

of the Government there for it> support and main-

tenance.

Citizens of the United State-. 110 matter how they

acquired that title, "who have gone to New Gra-
nada, become domiciliated there, and are pursuing

Mr. O'Learv,
No. 11

;

March 31. 1847.
To Mr. O'Learv,
No. 17;
July 16. 1847.
*Mr. O'Learv,
No. 25, 1848.

To Mr. O'Learv,
No. 13. 1848.
•Mr. O'Learv.
No. 40,1348.
To Mr. O'Leary,
No. 3. 1849.

•Mr. O'Learv,
No, i''.. 1S55.

"Mr. O'Leary,
No. ::<:. 1855.

•To Mr. O'Leary,
No. 15, 1855.
[• These

i

are mis-:
the volumes.
Mr. Griffith,

No. 80; &
ber 2, 1861.

To Mr. Griffith,

ber 16, 1S6I.

Mr. Griffith,

No. 88;
May I.".. ISuJ.
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Mr. Griffith,

No. 46;
June 20, 1862.

To Mr. Griffith,

No. 29 ; Septem-
ber 30, 1862.

Mr. O'Leary,
No. 27

i

May 10, 1865.

To Mr. O'Leary,
No. 11;
Manli 21,1817.

To Mr. O'Leary,
No. 21 ;

July 28. 1865.

Mr. O'Leary,
HO. 65 ;

October 20, 18C5.

business or otherwise living there, without definite

and manifest intentions of returning to the United
States, are subject to all the laws of New Granada
affecting property or material rights exactly the

same as the citizens of New Granada.

Mr. Griffith adds that he has been informed that

the New York Commission for the liquidation of

United States' claims arising out of the collision at

Panama in 1856, acting upon those principles, had

ignored all the claims brought forward by United

States' citizens who were domiciled on the Isthmus

at the time of the collision.

In June 1862 Mr. Griffith forwarded a copy of

an official Decree declaring that foreigners domi-

ciled " in the Republic are to be allowed to acquire

real property in the same manner as natives."

This decree further provided that foreigners or
" immigrants " should be naturalized from the

moment they enter the Republic, and were to be

entitled to all the rights, and be subjected to all

the obligations, of native citizens. For the space

of 20 years, however, they were to be exempted
from military service, except in the case of foreign

war, from all direct or extraordinary contributions,

and from all public employment, save that which
might be imposed on them in the municipal district

where they happened to reside.

Mr. Griffith was instructed that " although such
" a law was unusual, it was competent for a
" country to make and enforce it, without furnish-
" ing any ground of complaint to foreign States.

" The distinction drawn by it between commorant
" and resident foreigners seemed, on the whole,
" reasonable and just. The foreigner who, by the
" relations of property, marriage, profession, or
" business, and length of residence, had incorpo-
" rated himself into a State, certainly owed a
" qualified allegiance to it, and it would be entitled

" to extend its protection to him with reference to
" all other States but that of his origin or birth.

" Such foreigners are truly and practically citizens

" of the State which they have adopted, and can-
" not complain that they are liable to the obliga-
" tions of native citizens, with whom they are
" placed on an equality in every other respect."

On the 19th of April 1865 a law was passsed
defining the condition of foreigners iu the United
States of Colombia.

Article 2 classifies foreigners into domiciled
and transient residents.

3. Domiciled foreigners are those who establish

themselves permanently, or publicly declare their

intention of so establishing themselves, or have
iv tded two years.

Temporary residents are exempted from military
service or office.

Domiciled aliens are exempted from military

service, forced loans, and all personal employment
or office of a permanent character.

5. Repudiates any responsibility for damages
suffered by aliens in time of war, they in such cases
beiug placed on the same footing as natives.

6. Aliens interferring in civil or international

contests to become subject to all the penalties and
duties of Colombians.

7. This law not to interfere with Treaty stipula-

tions.

Mr. O'Leary, on this law being communicated to

him, immediately remonstrated against Article 5,
the practical inutility of which had indeed been
remarked on by the Colombian President, who
had opposed its being passed.

Mr. O'Leary's remonstrance was framed on the
instructions forwarded to Her Majesty's Charge
d'Affaires when a similar law was enacted in 1847,
and was approved by Her Majesty's Government.

In October 1865 Mr. O'Leary requested to be
informed whether the children, born in England,
of Mr. Montoya, a native Colombian naturalized
in England, were entitled to exemption from the
Colombian military service as British subjects.

22112,

To Mr. O'Leary
No. 6 : Deeem-

Mr. O'Leary added that, by the Colombian
Constitution, the offspring of Colombian parents
born abroad were to be considered as citizens
" when domiciled in Colombia."
Mr. O'Leary was instructed that "this is a .

" question of Colombian Municipal Law; but upon her si' ism
" the statement contained in your despatch, it ap-
" pears that the children of Sefior Montoya, who is a
" native Colombian, are domiciled in Colombia, and
" that they are subject to the obligations of Colom-
" bian citizenship. The fact that Sefior Montoya
" is a naturalized British subject does not exempt
" him from the operation of the law of the State of
" his birth and natural allegiance while he resides
" in that state."

DENMARK.
The case of Mr. Rainals, British Vice-Consul at

Copenhagen, which led to a long correspondence in

1863, illustrates the operation of the Danish laws
with regard to the claim of the Danish Crown to

the allegiance of aliens domiciled in Denmark.
The correspondence commenced with a demand Sir a. Paget,

made upon Mr. Rainals for the payment of a dog June?, 1803.

tax in 1860. Mr. Rainals pleaded exemption as an
alien. The Danish Government declared that he
was a Danish subject, but offered to remit the tax as
an act of comity ; but Mr. Rainals refused such a
compromise, and insisted upon being acknowledged
to be a British subject.

Upon this the Danish Government declared that
their view of his nationality was borne out

—

1

.

By the fact of his having sworn allegiance to

the King of Denmark on obtaining a " borgerbrev "

in 1848.

2. By his having been born in Denmark.
With regard to the "borgerbrev," it appeared

that in 1848 Mr. Rainals had settled as a broker at

Elsinore, and in order to obtain permission to carry
on his profession had applied to the Mayor of that

town for a " borgerbrev " or freedom of the city.

When this was issued to him, the Elsinore
authorities alleged that he had signed the follow-

ing paper.
" In the year 1848, on the 1 1th of May, appeared

before the magistracy,Harry Thomas Alfred Rainals,

born at Copenhagen, aged 31 years of age, and
demanded to obtain borgherskab (rights of a
burgher) as clearer and agent for payment of
sound dues.

"As he has satisfactorily proved his earlier

respectability, and, in accordance with evidence
produced, has been appointed Consular Agent for

the United States of North America, whereby he
is free from serving in the Militia, nothing could be
said against the said demand, and the said H. T.
Rainals was, after having taken the usual burgher
oath* [thus worded :

—

' I promise and swear to be true and faithful to

His Majesty our Most Gracious Hereditary Lord
and King Frederick VII, to defend with my
utmost power and ability his realm and land from
harm, as well as to be dutiful and obedient to the

Burgermaster and Council which are now in power
and to those who come after them, and finally to act

towards my fellow-citizens as it becomes and befits

an honest man to do. So help me God and His
Holy Word.']

furnished with the rights of a burgher (Borgher-

skab) as clearer and agent for payment of sound
dues in Elsinore.

(Signed) " II. T. A. Rainals.

"ROGERT."
Mr. Rainals asserted that he had never taken any

oath such as is here inserted ; that the copy of the

entry given to him did not include the part between

* This oath has been since modified, see Sir A. Paget's

Despatch, p. 116,
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To Sir A. Paget,
No. 141

;

August 20, 1863.

Consul Rainals
June 9, 1864.

bracket* ; and that in order to take an oatb he

must have held up three fingers, which he distinctly

recollected he had not done. He further showed

thai he had resigned bis " borgerbrev " in 1859.

Sir A. Paget then requested the Danish Govern-

ment to explain whether they considered the mere

fact of obtaining a " borgerbrev " constituted a

person a Danish subject.

The Foreign Secretary replied (May 28, 1863)

:

"Quant a la question positive a savoir si un sujet

Britannique en pretant le serment de bourgeois

devient sujet Danois, il est de fait qu'en pretant le

serment il se fixe dans ce pays, et en se fixant et en

prenant domicile en Danemark il devient sujet

Danois et entre dans tous les droits et tous les devoirs

civils et sociaux d'uu sujet Danois. Pour ce qui

regarde les droits et les devoirs politiques, ceux-ci

n'appartienuent qu'a ceux qui sont en possession de

Pindigenat qui, s'il n'est pas acquis par le fait meme
de la naissance dans ce pay, ne peut etre obtenu

qu'en vertu d'une loi. Quant au cote negatif, a

savoir, si un sujet Britannique en acquerant les

droits et en se soumettant aux devoirs d'un sujet

Danois perd sa qualite de sujet Britannique, c'est la,

une question dont la solution parait dependre le plus

speeialement de la legislation Britannique. Pour ce

qui est de notre legislation relativement a ce point,

celle-ci ne s'oppose pas a ce que la coexistance de

deux nationalites puisse etre admise dans la per-

sonne du meme individu ; seulement,dans le principe,

sa qualite de sujet etranger ne doit porter aucune
atteinte a Faccomplissement des devoirs qui lui

incombent comme sujet Danois."

With regard to his having been bora in Denmark,
Mr. Rainals cited an opinion given by the Attorney-
General of Denmark on a recent occasion when
a Bill respecting the naturalization of certain

foreigners had been discussed in the Chambers.
A decree of January 15, 1776, provided that

children of foreigners, born in Denmark, can claim
the rights of Danish citizenship after a permanent
residence in that country up to their eighteeth year.

The Attorney-General gave it as his opinion,

though other lawyers differed on the subject, that

by the terms of this Decree the children of aliens

born in Denmark were capable of being admitted to

tlic rights of natural-bom Danish subjects ; and
Mr. Rainals accordingly argued that this was
conclusive proof that they were not considered to

be natural-born subjects. Moreover, one of the
persons for whose naturalization the Act under
discussion made provision was stated to have been
born in Denmark.

Sir Augustus Paget now referred the question for

the consideration of Lord Russell ; and, after further
information on the points of law raised iu it had
been procured from Copenhagen, Lord Russell,

under the advice of the Queen's Advocate, in-

structed him that " it is not denied that Mr. Rainals
" was born in Denmark, and the opinion of the
" Danish laywers so far coincides with that ex-
" pressed by M. Hall that the renunciation by Mr.
" Rainals of his rights as a citizen of Elsinore does
" not relieve him from the obligations of allegiance
" to the Crown of Denmark.

" It is admitted that ho obtained the 'borger-
brev.' and he must under these circumstances be
deemed to have taken the usual preliminary oath.

" I infer also that he obtained this ' borgerbrev.'
on the footing of a Danish subject and without the
delay of five years which would have been neces-

sary for a foreigner. Ii appears that, though by
returning the ' borgerbrev.' bo is replaced iu bis

former position, ho nevertheless remains subject

to whatever obligations attach to a person born in

Denmark and subsequently resident there."

In 1864, a case Occurred at St. Croix in which
the Danish authorities claimed to administer to the

estate of a deceased British subject who had taken
out a " borgerbrev " in that island.

As the person in question had been domiciled

at St. Croix at the time of his death, Her Maje--
Consul was not instructed to contest the interpre-

tations put by the authorities on the, effect of taking
out such a burgher licence ; but it was considered

that some arrangement should be made with them,
whereby the absent heirs and next of kin of a
British subject so situated should be apprized

by notice in the " London Gazette" of the in-

tended distribution of such property by Danish
Tribunals.

FRANCE.
The registers of the correspondence between

England and France for the last five-and-twenty
years have been searched ; but they do not present
many cases of interest.

Lord Cowley forwarded in 1855 a Report by
M. Treitt on a question between the French and
Brazilian Governments respecting the administra-
tion, to the intestate estate of a naturalized Brazilian

subject named Braga.
Senor Braga died at Paris, leaving a son, born

in Brazil, of a Brazilian mother, and a second wife
a Frenchwoman, with two sons born in France.
The Brazilian Consul first proceeded to admi-

nister to the estate on behalf of the eldest son, who
was absent in Brazil, and then on behalf of the
two younger sons, " enfants mineurs nes en France,
" mais sujets Bresiliens aux termes de la loi Frau-
" caise."

The widow opposed the Consul's interference in

regard to the younger sons, and appealed to the
" Tribunal Civil de Premiere Instance," which, by
two summary judgments, confirmed the Consul's

powers. The matter was then referred to the

Brazilian Government, who instructed the Consul
to abstain from taking any further proceedings on
behalf of the minor children, as by a recent Brazi-

lian Decree, the administration to the intestate pro-

perty of aliens was vested iu the local authorities

and not in the Consul of the alien's country when
the widow was a Brazilian, and the children born
in Brazil.

This ease rather concerns Brazilian than French
Law ; but it is worthy of remark, as illustrative of

the French doctrine as to the nationality of the

minor children of aliens born in France.

In August 1856, the French Charge d'Affaires in

London recommended to the favourable considera-

tion of Her Majesty's Government a petition from
the French residents in British Guiana, praying

for exemption from the local militia.

The French Embassy was informed (October

10,1856), that "to hold out to the Freuch reai-

" dents in British Guiana, in general terms, thai

" they are specially favoured, would, in the opinion
" of Her Majesty's Government, place them iu a
" false position, and would raise expectations that

" could not be fulfilled, inasmuch as they cannot be
" exempted from militia service, which is the

" particular favour that they solicit.

" As the French settlers appear to make this

application from the fact thai the Portuguese are

exempted from militia service, I have the honour

to acquaint your Excellency that this exemption i-

owing to certain provisions of a Treaty- , which

* The treaty referred to is the Treaty of Commerce and
Navigation of July :!, 1842, Article I. - Thej shall be
" exempt from forced loans or any other extraordinary con-
" tributions not general or not by law established, and from
" all military service by sea or b\

Similar provisions are inserted in most treaties of this

description, and are of essential .service to protect British

Subjects from conscription. See Treaties with Russia, Italy,

Sec, and the recent Treaty with Colombia, February 16,

1866 : Article XVI. " The subjects and citizens of each of

" the contracting parties in the dominions and possessions
" of the other shall be exempted from all compulsory niili-

" tary service whatever, whether in the army, navy, or
" national guard or niUitia." There is no such general

treaty -with France.

Lord Cowley,
No. 1,188;
September 7,1855.

Baron de
Malaret;
Augusta, 1851

To Count de
Persisrny

:

October 10, 1856.
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Colonial Office

;

December 23,

1S57.

To Colonial
Office

;

January 11, 185S.

Lord Cowley,
No. 1,691; Decem-
ber 19, 18S7.

To Lord Cowley,
No. 1,813; Decem-
ber 31, 1857.

Law Officers

;

December 26,

1857.

To Lord Cowley,
No. 1.7S0; Decem-
ber 21, 1857.

To lord Cowley,
No. 78; March 13,

appear to Her Majesty's Government to be so

manifestly inexpedient and objectionable in prin-

ciple that they have now under consideration the

propriety of opening negotiations for an alteration

of that Treaty in this respect."

In December 1857, the Colonial Office forwarded

copies of a correspondence with the Governor and

Lieutenant-Governor of British Guiana on this

subject, and asked whether any communication

should be addressed to the French Government, or

whether the claim of the French residents to

exemption should be directly negatived.

Lord Clarendon, in reply, stated that he con-

sidered that the note to the French Ambassador
of the 10th of October, 1857, was " a sufficient

" announcement of the intentions of Her Ma-
* jesty's Government with regard to this ques-
" 'tion."

In December 1857, Lord Cowley requested to

be informed whether a gentleman named Julien

Colonna Walewski, born in London of Polish

parents, was to be considered and protected as a

British subject in France.

Under the advice of the Law Officers, Lord
Cowley was instructed that, under the circum-

stances stated, M. Walewski was entitled to be so

considered.

The correspondence previously referred to ("Ar-

gentine Republic—Buenos Ayres,") arose about this

time respecting the protection to be afforded to the

children born of British and French parents in

Buenos Ayres, in the course of which the French
Government requested to be informed of the state

of the British law with regard to the children of

aliens born within British territory.

In reply to the inquiries thus made by the French
Government, Lord Clarendon directed Lord Cowley
to state to them, " With reference to the questions
" put to you by Count Walewski, as reported in
" your despatch No. 1,625, I am not aware of any
" Treaty between this country and a foreign state

" which would give to children born of British
" parents in those states the rights of British sub-
" jects ; and in reply to his Excellency's inquiiy
" as to what is the law of England in such matters,
" I have to observe that the general law of Eng-
" land in the matter is that all children of what-
" soever parentage born in the Queen's dominions
" are British subjects by birth, and are in England
" entitled to the privileges and liable to the obli-

" gations of that status.

" The children of British subjects, although born
abroad, if their fathers or their grandfathers by
the father's side were natural-born subjects, are by
certain British statutes to be deemed natural-born

Miljects themselves to all intents and purposes in

England; but neither these statutes nor the
general principles of English or international law,

or of reciprocity or comity so far as Great Britain

is concerned, would justify her in maintaining that

such persons are ' Biitish subjects' within the true

intent and meaning of a Treaty with a foreign nation

in which their case is not specially provided for,

or in contending that they are, whilst residing in

such foreign country, exempt from the obligations

incident to their status as natural-born subjects or

citizens of such foreign country, of their actual

birth ami residence. Great Britain may confer
upon them any privileges as far as her own terri-

tories are concerned, but no such privileges can
avail as against or in derogation of their antecedent
natural and legal obligations to the country of their

birth."

Earl of Malmesbury to the Earl Cowley.
" Foreign Office,

" MyLokd, March 13, 1858.
" Your Excellency recently requested to

be informed how the decisions could be reconciled
which had been come to by Her Majesty's Govern-
ment upon two cases of nationality which had been
under their consideration.

"The first of the two cases was that of a gentle-

man named Julien Colonna Walewski, who had
claimed from your Excellency to be considered a
British subject on the ground that his father (a

Polish immigrant) had gone to England in 1824,
where he had married an English lady, and had
resided in England up to the time of his death in

1854, during which period Mr. J. C. Walewski
had been born in London. In this case it was
the opinion of Her Majesty's Government that

M. Walewski having been born in London was
under the circumstances entitled to be considered
a British subject in France.

" The second case had been raised with regard
to the law of this country on 'the question of the
nationality of children of British subjects born in

foreign countries, as bearing upon the general

question at issue with regard to compulsory enlist-

ment by the Government of Buenos Ayres. The
opinion given by Her Majesty's Government upon
this case was that all children of whatever parentage
born in the Queen's dominions, are British subjects

by birth, and are in England entitled to the

privileges and liable to the obligations of that

status.

" Your Excellency pointed out with reference to

these two decisions, that it appeared to you that

according to the latter it is only in England that

foreigners born in England enjoy the rights of
British subjects ; whereas according to the former,

M. Walewski was to be treated as a British subject

in France.
" I have now to inform your Excellency that Her

Majesty's Government having carefully considered

the difficulty suggested by you, do not see that there

exists any contradiction between the two decisions.
" If M. Julien Colonna Walewski had been born

in France, (although of British parents,) and had
voluntarily returned to France, he would have been
a British subject in England, but he would not

have been entitled to British privileges or protec-

tion in France as against the country of his actual

birth and domicil.
" And this, as it appears to Her Majesty's

Government, is precisely the case of the children

of British subjects who are born and resident in

Buenos Ayres. They are British subjects in

England, but this cannot prevent their being con-

sidered and treated as Buenos Ayreans in Buenos
Ayres ; but M. Walewski was born in England,

and as such is a natural-born subject of Her
Majesty, and the circumstance that his father was
a Pole cannot disentitle him to British privileges

in France.
" It is competent to any country to confer by

general or special legislation the privileges of

nationality upon those who are born out of its own
territory, but it cannot confer such privileges upon
such persons as against the country of their birth,

when they voluntarily return to and reside therein.

Those born in the territory of a nation are (as a

general principle) liable when actually therein to

the obligations incident to their status by birth.

Great Britain considers and treats such persons as

natural-born subjects, and cannot therefore deny
the right of other nations (as Buenos Ayres) to do

the same.
" But Great Britain cannot permit the nationality

of the children of foreign parents born within her

territory to lie questioned. The expression, ' in

England,' found by your Excellency in the decision

given by Her Majesty's Government in the Buenos
Ayres case, referred to the inquiry of Count
Walewski, as reported by you, ' What is the law
of England in such matters ?'

" I am, &c.

(Signed) " Malmesbury."

In reply to an inquiry addressed to the Foreign To M. Julien

Office in July 1859, Lord John Russell stated to Juiy".i859.

M. Julien that, " independently of any disabling
" clause which they may contain, British letters of

I 2
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Lord Cowley,
No. 426.

Lord Cowlcv,
No. 864;
March 20, 1861.

To Lord Cowley,
No. 347 ;

March 20, 1801.

Lord Cowlcv,
NO. 194 ;

February 4, 1861.

Queen's
Advocate

;

February27,1861.
To Lord Cowley,
February 24,1861,

Sir A. Malet,
No. 81

;

June 2, 1863.
To Mr. Corbett,
No. 2; June 19,

1S63.

Sir A. Malet,
No. 129;
April 30, 1864.
Sir A. Malet,
No. 136;
Mav 18.1864.
Sir A. Malet,
No. 139;
Mav 24. 1864.
Sir A. Malet,
No. L40

;

May is. 1861.

To Sir A. Malet,
N... :;<;.

May 9. 1864.

" naturalization do not give the holders of them
" any right to British protection in the country of
" their birth."

A case occurred in 1861 in which aM. Casaubon
claimed protection from the British Embassy at

Paris to procure his exemption from the conscription

on the ground that he was born in the Mauritius.

It appeared that his father was a Frenchman,
and the French Government accordingly claimed
him as a French subject.

Lord Cowley was instructed to request the
French Government to state the reasons upon which
" M. Casaubon had been subjected to the con-
" scription notwithstanding his certificate of British
" nationality, and the fact of his having been born
" in the Queen's dominions, and having resided
" there until he was of age."

The result of Lord Cowley's application to the

French Government was not reported.

A question arose in February 1861 as to the
right of a naturalized British subject Mr. Zwinger,
a Swiss by birth, to be married at the British

Embassy.
Lord Cowley was instructed to allow the marriage

in question to be solemnized at the British Embassy,
taking care that the bride was previously informed
that Mr. Zwinger may be considered legally as a
Swiss citizen, as well as a naturalized British sub-
ject ; and that the validity of the marriage might
be open to doubt in Switzerland, France, and else-

where out of England, and recommending her to

be previously married in the French civil form.

GERMANY.—FEANKFOrvT.
Sir Alexander Malet having requested to be

informed, in June 1863, whether a naturalized

British subject is entitled to claim in the land of
his birth British protection against any penalties
which he may have incurred by the act of with-
drawing himself from his native land, Lord Russell
replied, " that a foreigner who has become a natu-
" ralized British subject cannot claim British pro-
<; tection against the operation of the law of his
" native country, so as to exempt himself from any
" penalties which the law of his native country
" may inflict upon him when he returns to it."

In April 1864 a Mr. Grimm applied to Sir A.
Malet for protection as a British subject on the
ground that he had received a " Denization " Act
issued by a Judge of the Supreme Court of New
South Wales in 1856, though he had been domiciled
in Germany since 1859.

Mr. Grimm had been convicted of an assault on
a railway guard in the Grand Duchy of Hesse, and
he requested Sir A. Malet to get the sentence of
imprisonment passed on him reversed.

Sir A. Malet was instructed that if the country
of Mr. Grimm's birth was the same as the one
whose court had tried and condemned him, Her
Majesty's Minister ought not to interfere on his
behalf, on the ground of the alleged Act of Deni-
zation ; but if Mr. Grimm had been tried in the
Court of a third country, i.e., not the country of
his origirial allegiance, then Sir A. Malet should
use his good offices in whatever manner might lie

expedient ami discreet.

It turned cut thai Mr. Grimm was a Prussian by
birth, ami Sir A. Male! accordingly entered into
an official communication with tin- authorities, and
Mr. Grimm's sentence appears to have been even-
tually commuted for a tine on his petitioning the
( J rand Duke.

HANSE TOWNS.
James Terry having applied to Colonel Hodges

for exemption from service in the Civil Guard, in

1851, Lord Palmerston furnished Colonel Hodges
with the following instructions :

—

" It appears that James Terry, the person whose
case you quote, was born in Hamburgh, and must
therefore be considered, while within the State of
Hamburgh, as a Hamburgh subject; and it appears,

moreover, that his father was admitted a citizen

before the son attained his twelfth year, and that

by the law of Hamburgh the sou would on that

account also be deemed a Hamburgh subject.

Under those circumstances there can be no reason

to question the liability of James Terry to serve in

the Civic Guard, or in the Federal Contingent,

precisely the same as any other native of Hamburgh,
" With respect to the general liability of British

subjects resident in Hamburgh to perform either

or both of these kinds of service, I have to autho-

rise you to give way to the liability of British

subjects to serve in the Civic Guard for the

protection of the city in which they reside, if you
should find it necessary to do so ; but you should

strenuously resist any pretension to require Britdah-

born subjects, whether admitted or not to the

rights of citizenship, to serve in the Hamburgh
contingent, because that contingent is not a force

raised and embodied for the maintenance of order

within the City and State of Hamburgh, nor even
solely for the defence of the Hamburgh State, but
is a portion of the army of Germany, and is organ-

ized for the purposes of foreign war, beyond and
out of the Hamburgh territory, to be waged not

merely for the Hamburgh interests, but possibly

for the interests of any one of the other States of

Germany ; and the making cf such a war would
not depend upon the will and decision of the

Government of Hamburgh, but upon the will and
decision of the Central Diet.

" It thus might happen not only that British sub-

jects might be brought without, and even against,

their will, into conflict with the troops of States

in amity or alliance with England, but that they

might actually be compelled to take the field against

the troops of their own country and Sovereign."

A similar case occurred in 1863.

Mr. Charles James Bosdet claimed exemption
from military service as a British subject.

He was the eldest sou of a Mr. Bosdet, a British

subject, who caused himself to lie made a citizen

of Hamburgh in 1843, who had ever since resided

there and was then residing there with all his

family but his eldest son. Mr. C. J. Bosdet was
born in Hamburgh and resided there till he was
twenty-two years of age.

Mr. C. J. Bosdet having quitted Hamburgh, the

Senate published his name in the list of deserters,

thereby subjecting him to certain penal conse-

quences should he return within the Hamburgh
territory.

It was decided that the enforcement of the

Decree of the Senate within [their jurisdiction,

should Mr. Bosdet place himself within it, would

not constitute any ground for the official interfer-

ence of Her Majesty's Government, and instruc-

tions in this sense were accordingly furnished to

Her Majesty's Charge d'Affaires.

Another case occurred in 1866, in which Mr. C.

Dodgshun, born in Hamburgh of a British father,

who had become a burgher of that city, claimed

exemption from the conscription as a British

subject.

It was decided "that Her Majesty's Government
" cannot gainsay the right of the Hamburgh autho-
" rities to treat him, so far as their jurisdiction is

" concerned, as a citizen, or to sequestrate his pro-
" pcrty in Hamburgh, though they can have no
" right to touch the property of his brother and
" sister."

In August 1866 another of the Bosdet family

appeared a-- a claimant to British protection.

In this instance the applicant, A. Bosdet, had
been born in Jersey, and was resident in Scotland,

Mr. Ward was instructed "that Allied Bosdet
'• seems to be the ?on of a native citizen of Ham-

To Colonel
H'.'lL-rS.

March 7, 1851.

Mr.Ward,
No. 5-1 : Septem-
ber 4. i

To Mr. Ward,
No. 14; Sept
ember 30, 1863.

Mr. S. William-
January 15, ISf

To Mr. Ward.
No. 6 ; August
1M36.
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To Mr. Murray,"
No. 7 ; April 26,

1863.

To Mr. Murray,
No. 7 j April 26,

1S65.

" burgh, now a domiciled merchant in that town.
" The municipal laws of Hamburgh treat the son
" of such a citizen as a subject, and place him, so

" far as their jurisdiction extends, under the obli-

" gations of a citizen, one of which is to serve in

" Hamburgh military force. The fact that Alfred
" Bosdet was born in England confers on him,

" according to the law of this country, the cha-

" racter of an English subject ; and there arises, or

" may arise, in these cases a conflict of jurisdiction ;

" but as the law of England also considers the
" son of a native subject, wherever he is born,

" as an English citizen, the English Government
" caunot fairly compiain of the law of Hamburgh,
•' which in this respect is the same ; nor can it

'• interfere with the execution of that law within
" the town of Hamburgh. You may accordingly
" represent to the Hamburgh authorities that

" Alfred Bosdet has become an English subject,

" and ask, as a matter of comity, that his name
" may, therefore, be taken off the military list.

" Mr. Ward cannot be properly instructed to insist

" as a matter of right upon this being done."

SAXONY.
In 186.5 Mr. Murray asked what was the nation-

ality of a child of foreign parents born on board a

British vessel, and of a child born without the

British dominions, of foreigners naturalized as

British subjects.

Lord Russell replied, " I am of opinion that a
" child of foreign parents born on board one of
" Her Majesty's ships of war would be a British

" subject, wherever the ship might be ; and that
" a child born on board a British merchant or

" private unprivileged vessel on the high seas

" would also be entitled to be considered a British
" subject. It is more doubtful whether such a
" child born on board such a vessel in the port
" or waters of a foreign State would be entitled

" to be considered as a British subject.
" A child born without the British dominions of

foreign parents, naturalized as British subjects,

would be entitled to be considered as a British

subject with reference to all other States but that

to which his parents owed an original allegiance,

unless indeed that State had, by its own law,

allowed its subject to divest himself of his allegi-

ance."

GREECE.

To Mr. Erskiiif,

No. 31 ; Novem-
ber 15, 1866.

GUATEMALA.
In 1859 the attention of the Guatemala Govern-

ment having been called to the arrangement which
had been come to in Buenos Ayre.s for the exemp-
tion of the children of British Residents from
military service, Sir Charles Wyke entered into No'T-januafr
communications with them with the view of secur- 20, 1869.

ing a similar exemption for the children of British

residents in Guatemala.
In a note dated the 17th of January, 1859 the

Guatemala Minister stated, ' This Government
" acknowledges that the children of British subjects
" born in this Republic, and as such subject by
" our laws to fulfil the duty of Guatemalans, have
" also obligations that bind them by the origin of
" then- parents to the country where said parents
" were born. It acknowledges, likewise, that the
" discharge of these duties in a new country, and
" where the Government and Laws are also new,
" and not sufficiently firm, must be grievous in

" cases of civil war, and on account of the military
" service might bring with it some insecurity that
" might extend itself to the fathers of families and
" and to the affairs of foreigners settled in the
" country, and might give rise to complications,
" or at all events to discussions that ought to be
" avoided Therefore, taking into'con-

" sideration all the circumstances of the case, the
" Government judges it very expedient to obviate
" by a resolution and a friendly understanding, all

" the difficulties caused by this inequality of con-
" ditions, and to remove for any future occurrence
" all motives of discussion ; and taking into con-
" sideration that no serious difficulty presents itself

" for the reasons already expressed in the making
" some concession as regards the military service
" in favour of the sons of British subjects born
" in the Republic, and who as Guatemalans are
" liable to perform their duties the same as the
" natives, acceding to the wishes of Her Majesty,
" is willing to consider them exempt from said
" military service until they reach the age of 21
" years, and to agree that in all cases when they
" may be required to perform this service they can
" Jind a substitute."

Sir Charles Wyke in forwarding a copy of this

note to Lord Malmesbury remarked that this ar-

rangement was more favourable than the one

arrived at with Buenos Ayres, as it did not require

that the substitutes should be foreigners.

Costa Rica, Honduras, Salvador, and Nicaragua Mr. Hall, No. 37

;

also acceded to this understanding. jfcHall, No.' 48 j

August 19, 1859.

A question arose at Corfu in 1866, relative to

the liability of British subjects domiciled as Ionian
citizens in that island to be drawn for the con-

scription, and whether they could evade it by
renouncing the Ionian naturalization acquired by
themselves or their fathers during the British

protectorate of the island.

Her Majesty's Government thought it would be

a reasonable and just concession on the part of the

Greek Government to allow British subjects, natu-

ralized during the protectorate of Great Britain, to

have the option now of renouncing their Ionian and
resuming their British nationality, provided this

option be exercised, without delay, and put on
formal record as soon as possible.

But inasmuch as no stipulation to this effect was
made in the treaty by which Great Britain re-

nounced the Protectorate, they did not think" that

Her Majesty's Government could properly demand,
as a matter of right, that such an option should be
conceded to them by the Government of Greece.
As it has been stated in the House of Repre-

sentatives that Don Pacifico, the hero of the 1847-48
claims, was a naturalized British subject, it may
be as well to mention here that he was a native
British subject, having been born at Gibraltar.

(State Papers, vol. xxxix, p. 356.)

in Vice-Consul
a case 01 disputed nationality wlncn Rjckards' No. 14;

March 1, 1865.)

ITALY.

The following extract from a despatch addressed sir. w. Temple

by Sir W. Temple to Mr. Vice-Consul Barker in ^mber*^'
1837, explains the views of the Neapolitan Govern- 1837, (Iiiclosure

ment in

occurred at that date :

—

" I have represented to Prince Cassaro the case

of Mr. John and Mr. Benedict Stuart, and he is

decidedly of opinion, as well as myself, that they

are British subjects, and therefore not liable by
Treaty to be called upon to serve in the Sanitary

Cordon. Their father, Lieutenant Stuart, having

been born in England, was a British subject, and
his marrying a Messinese made no difference in

the nationality of his sous, for, according to law,

the wife follows the condition of the husband.

Unless, therefore, the sons in coming of age had

declared their intention of being naturalized,

and had gone through the formalities prescribed by

the law for that purpose, they remain British sub-

jects. Prince Cassaro informed me that this ques-

tion had been already decided in the case of a

French subject, and he has promised mo that, if

it is necessary, he will apply to the Minister for

the Affairs of Sicily for au order to secure these

gentlemen from further molestation."

I 3
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Sir R. Aber-
crombv. No. 152

:

December .1, 1851.

To Mr. Hudson,
No. 9; March 23,

1852.

To M. Salteri

;

July 3, 1813.

A question was raised by the Sardinian Govern-

ment in 1851 respecting the nationality of John

pau] Baptist* Vertu, born at Halifax, Yorkshire,

of Sardinian parents. The Turin Government

contended that he was a Sardinian subject.

i ord Palmerston's instructions to Mr. Hudson

were :
" I have now to state to you that, as a

' general principle, children of alienfriends, born

" in the British dominions, become de facto sub-

« jects of Great Britain, although not absolutely,

" and in all cases, to the entire cessation of all the

" bonds, privileges, and duties which might attach

" to them as children of the State to which their

" parents might belong, particularly when they

' themselves return to, and abide in, their parents'

" country, and claim to be, and act as, subjects

" thereof.
" The right to be considered as British subjects,

if fully and completely acquired, and not aban-

doned or forfeited, may be lawfully extended to

them in the foreign State of which their parents

were subjects ; and it is not necessary, in order to

render his children British subjects, that an alien

friend transferring his domicil to Great Britain

should previously have obtained his legal liberation

from his duties and obligations to the State to

which he had originally belonged."

In 1843 M. Salteri requested to be informed

whether his son, who was born and then resident

in England, was liable to the conscription in

Tuscany.
Lord Aberdeen replied, that his son having been

born and being resident within the dominions of

the British Crown, cannot be liable to the Con-

scription Law of Italy, or of any other foreign

country.

Marquis
d'Azeglio; Nov-
ember 28,186*.

To Marquis
d'Azeglio

;

February 6, 1865.

Mr. tvirkards.

No. 15 : March 1,

1865.

Marquis
d'Azeglio ; Feb-
ruary 16, 1865.

To Count Maffei
February 26, 1865

Lio;

April 1.1865.

In November 1864 the Marquis d'Azeglio re-

quested information as to the nationality of Mr. R.

E. Sofio, who had claimed exemption from the con-

scription at Messina as a British subject, although

his brother was Counsel to the municipality, and

as such undoubtedly an Italian.

After some inquiry, it proved that Mr. Sofio had

been born at Messina, and the Marquis dAzeglio

was accordingly told that Her Majesty's Govern-

ment could not protect him as a British subject.

Mr. Sofio, who was a merchant at New York, in

the meanwhile returned to the United States,

having been only a short time in Sicily on com-

mercial business.

In February 1865 the Marquis d'Azeglio made

a similar inquiry respecting MM. Carlo Harmnet

and Mariano Stuart (son of the gentleman whose

case has been previously referred to), and Lord

Russell then urged the Italian Government to

abide by the doctrine laid down by the Neapolitan

Government in 1837.

It seems unnecessary to enter into a detailed

account of this correspondence, as the Sicilian law

upon which this claim was founded, and which was

t In ti in force, has been superseded by the new
Italian Code (see "Laws of Italy ").

In January 1866 Mr. Elliot reported the case of

Philip Smith, who had been drawn for the con-

scription at Bologna. ( ieneral La Marmora refused

to exempt him, on the ground that he came within

the provisions of the Sardinian Cede, his father

having resided for 20 years in Italy, and the pro-

fession of coachman which the father exercised

not being considered " comme on commerce ou one

Industrie."

The papers were referred bo the Counsel to the

Florence Legation, who pointed out thai under the

new Code Smith could declare himself a British

Buhjecl on attaining his majority, and thus procure

his discharge ; but that in the meanwhile (he bring

20 (rears of age) he musi be considered as an Italian

.-,, and Sable to military service.

This opinion is worih uotice, as the age for con-

scription is generally IS ; and in countries wh< re a

law similar to that of Italy prevails, it follows that

the son of a British subject may be called upon to

serve in the army from 18 to 21, when he can
become a British subject and discharge himself.

It would certainly seem fairer that the youth

should have the option of choosing his nationality

when he. is called upon to perform the duties of a

native. It is obviously an anomaly that a. man
should be considered old enough to be a soldier,

but not old enough to decide whether he would be

a citizen.

This anomaly is obviated by the French law.

In April 1866 M. Rosario Messina claimed Messrs. Walton

British protection in Sicily as a naturalized Maltese.
^prifSuJe*

The Italian authorities denied his British nation-

ality, asserting that his naturalization applied only

to the island of Malta.

He was informed that his naturalization could

not protect him against the law of his native

country ; the exception of this rule being found in

cases in which the country of the original allegiance

allows her subjects to put off their allegiance and

become the subjects of another country, which was
not alleged to be the law of Italy.

In May 1867 Mr. Elliot requested instructions

as to the liability of Messrs. Hall and Hoare, and
other British subjects, to contribute to a forced

loan levied on mines, and other undertakings in

which they were associated with Italians.

Mr. Elliot was instructed that under the XYth To Sir A Paget.

Article of the Treaty of Commerce, British sub- September 6,1867

jects could claim exemption from such loans being

levied on dividends payable to them personally,

but they could not claim exemption from loans

assessed on the value of the mine or other concern

in which they were collectively engaged with Italiau

subjects who were legally liable to it.

MEXICO.

Earl Bussell to Mr. Scarlet I.

" Sir, Foreign Office, June 1, 1865.
" I have received your despatch No. 29 of

the 23rd of March, requesting to be furnished with

instructions as to the nature and amount of pro

tection which you should afford to naturalized

British subjects in Mexico, and I have now to stale

to you, for your information and guidance, that the

rule laid down in Lord Palmerston's Circular of

January 8, 1851, is only applicable to persons hold-

ing certificates of naturalization granted after that

date, and that persons holding such certificates are

not to be held entitled to the same rights and

capacities in Mexico as a natural-born British

subject.
" The protection to be accorded in virtue of

Lord Clarendon's Circular of May 1, 1854, applies

merely to the right of sojourn and of locomotion,

but not to protection generally in regard to busi-

ness pursuits in which naturalized British subjects

may lie engaged.
•• I am, &c.

(Signed) " Russe i.i.."'

A question was raised in 1865 as to the liability

of British subjects in Mexico to serve in the Police

and National Guard.

Under the advice oftheLaw Officers Mr. Scarlett

was instructed lhat they could properly be called

Upon to serve in the police, or to pay a. tax for

exemption, but not in the National Guard, which

might he used lor active military service.

In May L86S .Mr. Scarlett forwarded a copy of

i Decree recently published in Moxico, by which

the illegitimate Children born of foreigners and

Mexican women, as well foreigners who

may acquire landed p ii Mexico, are to bo

considered as Mexican subjects.

lie was instructed that "the Decree reapect-

"
i tiir illegitimate children seemed to furnish no

•• reason for remonstrance from foreign Goveru-

To Mr. Scarlett.

No. 43.

Home Office,

May 17, 1865.

Law Officers

;

Maj 82, 1865.

Law Offloen

.

June 2". 186

T.i Mr. Scarlett,

No. 50

;

June 2(1.

Queen's
Advocate

:

June'.>,1865.

TuMr. s, i

No. 51

;

.1 one 20, 1865.
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To Mr. Scarlett,

No. 8S;
November 1,1 865.

Queen's
Advocate

,

November 7, 1865.

To Mr. Scarlett,

No. 2;
November, 1865.

" ments, except, perhaps, so far as it extended to

" the illegitimate children born of Mexican women
" in foreign States ('dentro 6 fuera del terntorio

" del Impero ' ), a matter, however, of little practical

" importance."
" The Decree as to foreigners acquiring landed

property should he protested against in so far as it

was made retrospective, and that time should be

allowed to such aliens to determine whether they

would retain their property, and to enable them to

dispose of it without injury or loss accruing from

this ex postfacto law.
" With regard to its prospective operation, though

it would be severe on foreigners, especially if the

words ' propieded territoria ' extend to shares in

mines and leases of land and houses, yet it was
within the competence of the Mexican Government
to pass such a law."

Mr. Benjamin Crowther, a British subject who
had served in the army of the so-called Confederate

States, having applied to Mr. Scarlett for protec-

tion, Lord Russell instructed Mr. Scarlett in

November I860, that "a British subject who has
" neither been enrolled as a citizen nor naturalized
" in America, ought not, on the ground of his

" having served on either side during the civil war,
" to be deprived in a third country like Mexico
" of all British protection."

M. Savinon, a Mexican by birth, having claimed

British protection as a British naturalized subject,

Mr. Scarlett's conduct in refusing it to him in

Mexico was approved November 1865.

Netherlands subjects, thereby preventing the

recurrence of a case like that of Swan.
In the instructions addressed to Sir A. Buchanan, Sir A. Buchanan,

Lord John Russell observed :
" There is no practical j^y vl 18cl ,

" liability imposed on aliens in England to serve in £,h
irA

- N
" the militia, inasmuch as the militia ballot is not in i8

;
July 29, isei.

" fact resorted to ; even their theoretical liability

" thereto is a matter not free from legal doubt ;

" and they are under no liability at all to com-
" pulsory military service in the army."

NORWAY.
By the Norwegian military law of 1857 Mr. Crowe,

" foreigners who Have acquired a fast domicilium NovemiSi.wei.
" in the country" are rendered liable to military Mr. Crowe, No. 2 ;

1 ,

J J March 15, 1862.

A case occurred in 1861 in which Mr. Walter
Foreman claimed British protection against the
conscription, and he was advised to try the question

before the Supreme Court as provided by the Law
of 1857.

If a Convention existed British subjects would
be exempt by the express terms of the Law ; but
in the absence of such a Convention they could
only appeal to the principles of equity, and ask for

exemption on the ground that Norwegians were
not subjected to any such military service in

England.

MONTE VIDEO.

Sir A. Buchanan,
Nos. 19, 23, 31, 32,

and 33.

To Sir A.
Buchanan, No.
34; July 13, 1861.

Sir A Buchanan,
No. 77

;

Auirust 28, 1861.

See despatch from Mr.
Consul Dale, December
cited.

Canning to Mr. Vice-

20, 1842, previously

NETHERLANDS.
In 1861 a case arose in which the Dutch Govern-

ment claimed the military service of Daniel Swan, a

British subject bom in Scotland of British parents

and subsequently domiciled in the Netherlands.

It appeared that the existing Dutch law was in

favour of the claim of the Dutch Government; but
a clause was proposed to be added to a Militia Bill

then before the States General which, if liberally

construed, would suffice to provide for the exemp-
tion thereafter of British subjects similarly situated.

The Clause introduced into the Militia Bill by
the Second Chamber of the States General was as

follows :
" A foreigner shall not be considered an

" inhabitant if he belongs to a State where a Dutch
" subject is not liable to compulsory military service,

" or where the principle of reciprocity is received
" with respect to liability for service."

Some doubt having been expressed whether,

under this Clause, British subjects were exempt,
the Dutch Goverment addressed a note to Sir

A. Buchanan on the 26th of April, 1861 : "II
" a ete decide qu'aussi longtemps que les sujets
" Neerlandais etablis dans la Grande Bretagne, qui
" ne sont pas naturalises sujets Britanniques, y
" seront effectivement exempts du service militaire,
" soit en vertu de la coutume ou des dispositions
" administratives, soit en vertu d'actes legislatifs

" speciaux, les sujets de Sa Majeste Britannique
" jouiront, egalement dans le Royaume des Pays Bas
" a partir de la mise en vigueur de la dite nouvelle
" loi, du benefice de la disposition de l'Article 15,
" qui exempte, it litre de reciprocite, les etrangers
" etablis dans le Royaume de l'obligation de satis-
" I'aire a hi militaire."

A clause was at the same time introduced into

the Militia Bill, exempting from the conscription
the absent sons of residents who were not

PERSIA.
Lord Palmerston to Mr. Shell.

"September 4, 1850.
" The principles upon which, as stated in your rp colonel Sheii

despatch No. 87 of the 22nd of July, you are in No.jB-
'

the habit of acting, in regard to granting passports

and affording protection to natives of India, appear
to me to be correct. The only question would be
whether children born in British India of parents
subjects of the Shah, cau properly be placed under
British protection while resident in Persia.

" In Europe the international law would be
against such an arrangement. Children born in

England of parents subjects of a Foreign State

would be entitled to be considered as British subjects

everywhere but in the country to which their

parents belong, always assuming that the law of

that country considers children born to native

subjects while out of the country, to be as much
native subjects as if they had been born in the

country.
" But though that would be the international rule

in Europe, yet,considering the different and peculiar

habits aud practices of Asia, it seems to me that,

considering that all persons born in British India, of

whatever parents, are entitled to be regarded as

British subjects, so far as concerns any privileges

and advantages which attach to that character

within the British dominions, it would be fair and
right to extend to such persons, even in Persia, the

benefits of being placed under British protection;

aud especially if they had resided in British India
for any time, so as to have been practically

domiciled therein."

Lord J. Russell to Mr. Alison.

" Sir, Foreign Office, August 25, 1860.

"I have had under my consideration Sir Henry Mr. Alison,

Rawlinson's despatches No. 50 of the 29th of March Na 6*'

and No. 57 of the 1 1th of April last, inclosing a

register of persons enjeying, and claiming to enjoy,

British protection in Persia, and requesting definite

instructions for his guidance in regard to what
constitutes the right of a person to be considered a

British subject, and to claim British protection in

Persia.
" It does not appear that the Persian Government

I 4
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lias actually raised any objections, or that any case

has arisen urgently calling for a decision as to the.

nationality or right to protection, of any individual

or class of persons ; but as Sir Henry Rawlinson

appeared to apprehend that difficulties would arise,

and desired to be instructed beforehand what course

he was to adopt in each case, as and when it might
occur, I have to observe.

" First, that I am ignorant as to what is the

course adopted on the points in question by the

other European Governments having diplomatic

relations with Persia, more particularly France and
Russia ; ami having regard to Articles IX, XI,
and XII of the Treaty of March 4, 1857, as well

as to the necessity of not conceding in practice to

Persia more than is conceded to her by these

Powers on the subject in question, it is impossible

for me to furnish you with definite instructions on

this head.
" Secondly, I have to point out to you the im-

practicability of following out strictly, in relation

to Persia, or any other Mahometan Power, the

principles of international law prevailing between
Christian powers, so far as regards nationality and
the right to protection. This impracticability is

abundantly apparent from Sir Henry Rawlinson's

despatch No. 57 of the 1 1 th of April, in which,

whilst insisting upon the propriety of conceding,

as it were, a reciprocity in point of principle to

Persia in the matter of national status, he never-

theless suggests, in particular instances, doubtless

on strong grounds of policy, the propriety of

entirely disregarding or departing from any such

principle in actual practice, as, for instance, in the

case of the Masulipatan Newal referred to at No.
10, Class VI., in the list inclosed in his before-

mentioned despatch.
" Thirdly, I have to state to you that uo new

rule or practice, as to the extending or limiting the

application of the existing system as to British

protection, ought to be adopted, unless it be made
common to other powers, especially France and
Russia; no such new rule or practice should be
retrospective ; and no person now enjoying British

protection should be deprived thereof by the appli-

cation or operation of any such new rule or

practice.

" With respect, moreover, to the class of cases

particularly adverted to by Sir Henry Rawlinson,
namely, the children of Persian fathers born in the

Queen's dominions, and afterwards returning to

Persia, I have reason to believe that in Turkey
such persons habitually enjoy British protection,

unless, indeed, they act in such a manner as to

forfeit the right thereto, and to show that they
have ' elected ' the Turkish nationality of their

fathers ; and I have to state to you, that I see no
reason to depart from the instructions laid down on
this head by Viscount Palmerston in his despatch
No. 82 of the 14th of September 1850, to Lieu-
tenant-Colonel Sheil.

" Subject to the above remarks, and considering
the question apart from all considerations of usage,

policy, nr expediency, but exclusively and strictly

with reference to the principles of international

law prevailing amongst Christian nations, I have
to slate In you, that a child of a Persian father,

born in the Queen's dominions and returning to

Persia, will not, whilst in Persia, be entitled to

British protection, if (as stated) the law of Persia
i onsiders him a Persian subject by reason of his

Persian descent ; and on this principle Syud
Abdullah could not, whilst he remained in Persia,

be claimed, or claim to lie treated there, as a British

subject Although, therefore, this would be the

correct rule of international law, yet, as it has not
been hitherto acted on in Persia, I think it very

inexpedient that it should now be made a ride of

English piocedure there, unless it is also made
common to all other European nations, and espe-
cially France and Russia.

" You will be guided by what I have stated
above, when called upon to interfere on behalf of
persons having a claim to British protection.

" I am, &c.
" J. Russell."

A correspondence took place in 1862 respecting Mr. Alison,

the right of the British Consul-General at, Bagdad £ :V*
l;

,. , t „,w i + iT , .,

,

n October 26
to afford protection to the children oi a person
named Ali Agha, who was born in India, but was
of Persian descent, the Persian Government
having asserted that the children ought to be
placed under the protection of the Persian Consul
at Bagdad.
Mr. Alison was instructed that the British To Mr. Thomson,

Consul-General was authorized upon the principle N°-*j: ^V.','""

of the law and warranted by the usage applicable

to the subject to take under his protection the
sons of Ali Agha, while they continued resident at

Bagdad.
In 1867, the British Resident at Bushire raised

a question as to the nationality of the grandson of
a British Indian subject born in Persia.

Mr. Alison was instructed that such a person To Mr. Alison,

was a British subject by the British Statute law, iXr' 12, isct^
*"*

and as such entitled to the good offices of British

authorities, but in the case where the father had
been domiciled, and the son resident in Persia, it

was not reasonable to claim the latter as a British

subject, so as to withdraw him from the operation
of the laws of his parent state.

PERU.
In 1851, Mr. Vice-Consul Nugent requested to

be informed whether he was to register as British

subjects the children of British residents born in

Peru, and whether children so registered, born of a

Peruvian mother, were exempt from conscription.

Her Majesty's Charge d'AfFaires was directed

to furnish Mr. Nugent with instructions on the

latter point founded upon those addressed to him prom Mr
on the 17th of February 1848. Xue.-nt;

These instructions were substantially the same as T„ {\^l^^"
those given to Mr. Vice-Consul Dale (vide atttc). ^°- 6

: „B v ' August 23, 1851.

PORTUGAL.
" The Earl ofAberdeen to Lord Howard

de Walden.

" Foreign Office,

" My Lord, June 10, 1843.
" I have received your Lordship's despatch

No. Ill of the 25th of May, stating that you had

informed the Portuguese Minister for Foreign

Affairs that Her Majesty's Government cannot for

an instant admit the right claimed by the Portu-

guese Government to consider as Portuguese sub-

jects all persons born in Portugal, notwithstanding

that they may be the issue of foreigners residing

in that country.
" I think it necessary for your information to

put you in possession of the opinion of the Queen's

Advocate-General upon several cases which have

arisen in foreign countries, and in which the right

referred to in your despatch has been questioned.

" The substance of that opinion is. that although

by the statute law of this country all children

born out of the allegiance of the King, whose

fathers or grandfathers, by the fathers's side, were

natural-born subjects, are themselves entitled to

enjoy British rights and privileges while they are

within British "territory, vet the effect of British

statute law cannot extend so far as to take away

from the Government of the country in which

those persons may have been born, the right to

claim them as natural-born subjects, at Least so

long as they remain in that country.
" By the common law of England, all persons

bora within the King's allegiance, whether the
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To Lord Bloom-
field, No. 249.

August 11, 1S65.

children of British subjects or of foreigners, are

deemed to be natural-born subjects of the Crown of

England ; and if the law of any foreign state upon
this point be the same as the English law, and if

such foreign state places persons born within its

territory upon the same footing as its own subjects

or citizens, the Government of that state has the

right to exact the service of a subject from such

persons, even if they may have been the children of

foreigners, at least whilst such children remain in

the country of their birth.

" It may be necessary that I should add that

the children or grandchildren by the father's side,

of natural -born British subjects, born in any other

country than Portugal, are entitled to be protected

by you, in Portugal, as natural-born subjects of
the Crown of Great Britain ; but the children of
British fathers born in Portugal cannot be pro-

tected by you against the operation of the laws
affecting the subjects of Portugal, unless the laws
of that country withhold from the child of a

foreigner the rights of a Portuguese subject."

Law Officers;
November 5, 1862.

Ueccmber 4,1805.

To Count Bem-
storff; November
15, 1867.

PEUSSIA.
In reply to inquiries from Lord Bloomfield, Lord

Clarendon furnished him with the folrbwing instruc-

tions in 1855 :

—

" 1st. That a woman, a British-born subject,

who has married a foreigner, puts on the status of
her husband, and during the continuance of that

coverture is not entitled to claim the protection of
Her Majesty's legations abroad.

" 2nd. The same woman, on becoming a widow,
is entitled to re-assume the character of a natural-

born British subject ; but her children by her
alien husband, if born abroad, follow the nationality
of their father, except that by virtue of the 3rd
section of the 7 & 8 Vict. cap. 66, they are made
capable of taking any estate, real or personal, by
devise or purchase or inheritance in England.

" 3rd. As already stated the mother, whilst
under coverture, follows the condition of her
husband, and is an alien ; but the children, as well
during as after the coverture, are entitled to the
privileges conferred by the 3rd section of the
7 & 8 Vict. cap. 66.

" 4th. During coverture by an alien husband
the mother cannot demand a British passport.
When ' discouverte' she may demand one. The
children, however, are aliens and cannot demand
passports as British subjects either during or after
coverture."

In 1862, Mr. Crossthwaite, Her Majesty's
Consul at Cologne, requested to be informed
whether, he having been naturalized as a Prussian
subject, his sons were liable to the Prussian con-
scription.

It was decided that the sons of a naturalized
Prussian subject (owing allegiance to Her Majesty)
who are between the ages of 17 and 25, and are
resident in Prussia, would be compellable to serve
in the Prussian army.

In 1865 it was decided that a M. Renkewitz, a
person born in the British Colony of Tobago, of
a Saxon father and a Danish mother, and who had
not resided in British territory since he was seven
years of age, might properly receive a British
passport from the Berlin Embassy.

In October 1867 the Prussian Charge d'Anaires,
with a view to the controversy between the Prus-
sian and United States' Governments, made an
inquiry as to the liability to serve in Her Majesty's
army and navy of British subjects who, having
emigrated to a foreign country and become natural
ized citizens of that country, subsequently return
to their native land.

Count Bernstorff was informed "that no prac-
< tice has prevailed in England since the Peace
" of 1815 which has any bearing on

22112.

" of the treatment in Prussia of these subjects of
the King of Prussia, liable to military service,
who, after they have emigrated to a foreign
country, and been naturalized there, come back

" again to Prussia, inasmuch as the practice in
England has always been, both before and since

" the Peace of 1815, to recruit the Royal Army
" by voluntary enlistment.

" On the other hand, the militia of the counties
which used to be called out by ballot has ceased to
be so called out since 1829, and on the last occasion
when the militia was embodied, during the Russian
war in 1854, the quota of each regiment was fur-
nished by volunteers. There has thus been no
opportunity for a tacit practice to grow up either
in regard to the army or the militia, under which
any privilege of exemption from the liability to
military service should become established in
Great Britain in favour of those subjects of the
Queen who, after they have emigrated and been
naturalized abroad, have returned to Great Britain.

" With regard to the Royal Navy, the same
observations apply, as the practice of impressment
has been allowed to fall into desuetude, and the
Royal Navy has been for some time recruited by
voluntary enrolment."

the question

RUSSIA.
In 1857 Madame von Essen applied to Lord

Wodehouse, at St. Petersburgh, for a British
passport to enable her to be recognized as a
British subject by the Russian authorities, she
being the widow of a Prussian who had been
naturalized in Russia.

Lord Wodehouse was instructed " to grant her
'•' a passport if she can show that she was a natural-
" born Englishwoman, and that she forfeited, upon
" the death of her husband, the rights she acquired
" in Russia as the wife of a naturalized Prussian
" subject ; but if she did not forfeit those Russian
" rights, you will inform Madame von Essen that
" she cannot under such circumstances be provided
" with a British passport, more especially as she
" appears to have no intention of leaving Russia.
The Queen's Advocate remarked, in regard to

this case, that there was no law as to the right of
a British-born subject to a passport, and that it

would be very inexpedient to lay down any inflex-

ible rule in such matters. The primary intention
and use of a passport was for travelling purposes,
and it was for the Secretary of State to give such
directions from time to time as he might think fit

as to the grant of passports in special cases, having
regard to the conditions as to domicil and residence
in a foreign country, under which such applica-
tions were made.

Shortly afterwards Consul-General Mansfield
inquired whether a Polish lady married to an
Englishman could legally be entered in her hus-
band's passcport de sejour as a British subject.
He was told that during marriage she became
entitled to the status and civil rights of her hus-
band, and consequently to the protection of the
British Government as a British subject.

In 1862 a question arose as to the status of
British Jews in Russia.

Her Majesty's Ambassador was instructed that,

having regard to the language of the treaty be-
tween Great Britain and Russia of 1859, and to

the facts stated with reference to the legal status

of Russian Jews in their own country, Her
Majesty's Government would not be justified in

claiming exemption for British Jews in Russia
from the disabilities to which Russian Jews are
there liable by law. The effect of the 1st and
Xlth Articles of the Treaty was to place British

subjects on the footing of Russian subjects before

the law, each class being alike, and one not more
than the other amenable to all general laws ap-
plicable in like cases. Russian subjects, being

Lord 'Wodehouse,
No. 12;
January 3, 1857.

Queen's Advo-
cate ; January
15 and 21, 1857.

To Lord Wode-
house, No. 69

;

January 21, 1857.

Consul-General
Mansfield, No.16;
February 21,1857.

To Lord Napier,
No. 105

;

May 15, 1862.
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Jews, incurred certain disabilities, and the equality

intended and provided by the Treaty was not in-

fringed by British subjects who are Jews, whilst

residing there, also sharing the same disabilities.

In 1865 the British Factory at St. Petersburg!)

wished to obtain a revision of the 6th section of

the Russian naturalization law relating to children

born after their parents had adopted Russian

allegiance, with reference especially to the fact

that previously to 1862 no alien could carry on

business in Russia without being naturalized, and

that the new law of 1 864 made no provision for

the denaturalization of persons who had assumed

Russian nationality before it was passed.

Sir A. Buchanan, Sir A. Buchanan was instructed to assist the

No- *•• Factory as far as he could.

At the same time he was warned that it was im-

possible to press upon the Russian Government

the law of England as a complete reason for the

desired concession.

Queen's " The present law of England would allow a
Advocate; Russian merchant to carry on his business in Great
January 31, 1865.

Britain witLout being naturalized, and so far the

doctrine of reciprocity might be made available ;

but, on the other hand, the law of England con-

sidered that allegiance, whether acquired by birth

or by naturalization, is indelible, except, perhaps,

in the case of a conflict of duty between the

obligations of the naturalized foreigner to the State

to which he originally belonged and Great Britain.

" A Russian could exercise wholesale and retail

trade in England on the same footing as a British

subject, with the exception that he could not lease

land or house for a longer term than twenty-one

years without being naturalized. A Russian could

not,* according to the theory of the law, put off

the allegiance acquired by naturalization, though

practically he would do so if he returned to his

own country, except, perhaps, in a case of war

between Russia and England."
Sir A. Buchanan, in March 1867, Mr. George Wolff applied to

MaVch
:

i2,i867. Sir A. Buchanan for a British passport. Mr.

Wolff was born in England of a Hanoverian father

and English mother, had resided in England until

he was eleven years of age, and had never claimed

Hanoverian nationality.

Under these circumstances, Sir A. Buchanan

was told that he might give notice to the Russian

authorities of Mr. Wolff's name being withdrawn

from the family passport, and give him a separate

passport as a British subject.

SPAIN.

Consul Bracken- Her Majesty's Consul at Cadiz having requested

n?im™'
e '

'J
'
°' instructions in 1841 as to the claims of the sons of

To Consul British subjects born in Spain to exemption from
Brackcniniry, ^ collsc ,.;pt ;on( ]ie was informed that as British

November 6,1841.
jaw considered all persons born in Great Britain to

be British subjects, Her Majesty's Government

could not urge the claims of persons born in Spain

to British protection as against the laws of that

country.

Lord Aberdeen, however, pointed out that by

the Spanish Constitution of 1837 it was declared

that all persons born in Spain were Spaniards, but

when that law was passed it was interpreted by

the Spanish Government to mean that such per-

sons have the right of being admitted to the

privileges of .Spanish subjects at (heir option, and

that if it was thereby meant that the children of

aliens born in Spain were aliens unless they

declared ther option ol'bccoming Spaniards, it might

bo contended that the sons of British parents so

situated, who had not made such a declaration,

remained British subjects, and. as such, exempt

from conscription.

* Sec, however, prevronsrj as to British naturalization, the

certificates of which, as :u present granted, are cancelled by

in.m England without licence beyond a certain speci-

fied time.

By Article 24 of the Royal Decree of 17 Novem- lord Howden,

bcr 1852, it was provided that persons domiciled March'h.ISM.
or travelling in Spain, as well as their sons, who
had not chosen Spanish nationality, should be
exempt from military service, with the exception

of those whose parents were born in Spanish

territory.

In 1856 a question arose as to the interpretation

of this law, and certain persons, grandsons of

native British subjects, claimed exemption in the

face of it.

The case was referred to Lord Clarendon, who
decided that the claim was inadmissible.

In 1861, however, it appeared that Her
Majesty's Consuls in Spain still continued to claim

to protect the grandsons of British subjects from
military service, and Lord Russell then gave To Sir J.Cramp-

ton * December
instructions that they should desist from doing so. n, isoi.

Further correspondence passed between Sir J.

Crampton and Lord Russell on this subject in Sir J. Cramptou,

1 862, and the following depatch was addressed to May
1
!
7

!^.
Sir J. Crampton (July 9, 1 862) :— To s£ J^Craum-

" I have to state to you that with regard to the juiya, i

general question I have nothing to add to the in- Yf ViTi;"
;

structions conveyed to you in my despatch No. 16-i

of the 17th December last, to which Her Majesty's

Government adhere.
" With respect to the particular cases of

Lieutenant Ai%uimban and his son Mr. Joseph
Arguimban, and to any other cases which may
come under the same category, I am advised that

they should be determined by the domicil of the

parents at the time of the birth of the children

within the territories of the Crown of Spain. If

at the time of the birth of Lieutenant Arguimban,

his father was not only a natural-born British

subject but legally domiciled in the British

dominions, I am of opinion that Lieutenant

Arguimban himself was at the time of his birth a

British subject, owing permanent allegiance to the

British Crown, and entitled to British protection.

If, on the contrary, his father was then domiciled

in the dominions of the Spanish Crown, he became

a Spanish subject, and is not entitled to claim

British protection against any obligations resulting

from his Spanish allegiance, although by an

English Statute he may be also entitled to the

privileges of a natural-born British subject in

Great Britain.
" The same observations apply to the case of

Mr. Joseph Arguimban, whose position is likewise

dependent on the allegiance and domicil of his

father at the time of his birth.

" The fact of Lieutenant Arguimban and one of

his sons being officers in the Royal navy tends

prima facie to show that the domicil of Lieutenant

Arguimban, if originally in England, did not after-

wards cease to be so ; but even this point would

not be conclusive if that gentleman has resided for

a Ion"- time in the Spanish dominions, and I am
advised that no length of service in the army or

navy of Great Britain would be material for the

purpose of the present question it' the allegiance

and domicil of the person engaged in such service

were originally Spanish.
" I should add that, even in the case of persons

owing permanent allegiance to the British Crown,

but domiciled and resident in Spain, the claim to

exemption from military service in Spain cannot

justly be extended on their behalf to any services

required for the legitimate purposes of internal

defence only, and which do not involve any act at

variance with the duties of their British allegiance."*

* The tenour of this despatch seems inconsistent with the

doctrine previously held by the British Government, as it

makes the nationality of the son to depend on the domicil of

his father instead of the place of his own birth. It is

to be presumed that the instruction was framed with

reference to the peculiar law and usage of Spain, and was

not intended to lay down any general principle applicable to

other countries.
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SWITZERLAND.

Lord Palmcrston to M. Drone//, President of the

Swiss Confederation.

" October 16, 1859.
" The undersigned has the honour to

acknowledge the receipt of the note addressed to

him in the name of the Federal Council in Switzer-

land by M. Drouey, President of the Confederation,

requesting to be made acquainted with the pro-

visions of the English law as regards the cases in

which foreigners lose their rights of nationality.

" In reply, the undersigned has the honour to

inform M. Drouey that he is not aware of any case

in which a British-born subject can lose his right

of nationality unless he should be deprived of it by
an Act of Parliament.

" It is well established that a natural-born

British subject cannot put off his allegiance to the

British Crown by any act of his own, not even by
swearing allegiance to a foreign Power ; and
though it is not illegal for a British subject to con-

tract engagements with a foreign Power with the

licence of the British Crown, yet such engagemeent
do not affect his national status according to the

English law, and the licence so given may be
revoked at any moment.

" But though a British subject cannot get rid of

his national character, he may so misconduct him-
self either by committing piracy, or in other ways,
as to forfeit all claim to the protection of the

British Government."
In 1S63 the Swiss Government claimed to in-

clude in the conscription at Geneva two brothers

named Fournier, born in England, but whose father

had been naturalized subsequently to their birth as

a citizen of Geneva.
To Admiral As the young men were both of full age, and

ApSta,
1
^'^?

; na,d d°ne nothing to forfeit their British character,

Her Majesty's Minister at Berne was informed that

they came within the meaning of the term " British
subjects " in the 6th Article of the Treaty of 1855,
and, as such, were exempt from Swiss military
service.

To Admiral In 1865 a question arose whether an English

NoTCm'ter°20,
; Company (the European Central Railway Com-

1865. pany), whose direction and agent was located in

the Canton of Tessin, was entitled to the support
of the British Legation.

Admiral Harris was instructed " that this
" English company has not forfeited its right to
" the protection of the British Legation, because
" in the Act of Concession the technical domicil of
" the company (

' la direction technique du chemin
" de fer ') is to be considered as being in the Can-
" ton where the Board of Administration of the
" Company is situated. The distinction between
" different kinds of domicil is familiar to all

" jurists. The domicil which incorporates a
" foreign citizen into the State in which he is
" resident is wholly distinct in its character and
" consequences from the domicil which is assigned
" by the State to a foreign subject with relation to
" certain legal acts or liabilities. Such a domicil
" is for the purpose of founding jurisdiction in the
" event of legal proceedings being taken, either by
" him or against him in the country in which he is

" resident. The domicil specified in the concession
" for the Company is of this nature, and falls under
" this category ; but it does not affect the right of
" the Company to the intervention of its Govern-
" ment for the purpose of preventing an act of
" injustice being done to it by the foreign Govern-

" ment. The intervention, however, of the British
" Legation in Switzerland should bo strictly con-
" fined to such a case, and should not attempt to
" interfere with the ordinary course of the munici-
'• pal law in its operation upon the rights and
" liabilities of the Company."

Mardi i«S' In 1866
>
Mr. J. G. Bocb protested against being

called upon for military service in Switzerland as a
Genevese.

Mr. Roch's grandfather was a Genevese by birth,

having been born in a territory ceded by Sardinia
to Geneva in 1816 by a Treaty, one of the condi-
tions of which was, that those so born should, being
Christians, be considered as Genevese. By the law
of that Canton the national character is inalienable,

and extends to the grandchild.

As Mr. Roch lived and was domiciled at Geneva,
Admiral Harris was informed that the claim to
exemption could not be put—the English law on
the same subject being duly borne in mind—upon
the high ground of strict right. The claim could
only be preferred upon the lower ground of usage
and convenience.

To Admiral
Harris, No. 21

;

March 29, 1866.
Queen's
Advocate

;

April 14, 1806.

Queen's
Advocate

;

May 8, 1806.
Queen's
Advocate

;

May 21, 1866.

TUNIS.
Lord Palmerston to Sir T. Read.

" Sir, January 16, 1840.
" Mr. Ancram, in his despatch No. 14 of

the 2nd of June 1838, reported the case of a young
Maltese girl, Grazia Abela, the wife of a Maltese,
who had been persuaded to embrace the Mahomedan
religion, but who afterwards desired to recant.
Mr. Ancram, it appears, made thereupon an applica-
tion to the Bey that the girl should be restored to
her husband, but the Bey refused to restore her.
Since that time I have heard nothing further from
Mr. Ancram or from yourself on this subject ; and
I would hope that the Bey, on further reflection,

may have been induced to give up the girl. But if

that should not have been the case, I have to

instruct you to state, by a written note to the Bey,
that all the subjects of Her Majesty are free to

change their religion, if they think fit to do so,

and the British Government never interferes with
the conscience of British subjects ; but that every
person who is born a subject of the British Crown
must, by the law of England, continue during life

to owe allegiance to the Sovereign of Great Britain ;

and, on the other hand, every such person is entitled

during life to the protection of the British Crown.
" The woman in question having been born in

Malta is a British subject ; and though she is at
liberty to embrace the Mahomedan religion if she
shall think fit to do so, she cannot thereby cease to
be a British subject, and she is as much entitled

to British protection as if she had remained a
Christian. The Jaw of Tunis may be different

;

but the British Government has nothing to do
with that law, and Great Britain never can permit
the laws of any foreign State to interfere with the
indissoluble connection which binds a British-born
subject to the British Crown.

" Moreover, marriage is by the law of England
a tie which can only be dissolved by an Act of the
British Legislature, and Her Majesty's Govern-
ment never can permit any foreign Government to
assume that a marriage legally contracted between
two British subjects can be dissolved by the cir-

cumstance that one of these parties has changed
their religion.

" Her Majesty's Government, therefore, expect
that this Maltese woman shall be placed under
your protection, in order that she may have an
opportunity of freely choosing whether she will
return to her husband and her country, or remain
where she is.

" I am, &c.
" Palmerston."

In 1865 Mr. Wood reported that he had sent to
Malta a Maltese family, consisting of a widow and
minor children, who had been induced by distress
to embrace the Mahomedan religion.

As the children of a Maltese father during their
minority remained British subjects, and it was
assumed that the application made for their removal
to Malta had been at the instance of their next Queen's

relation or friend, Mr. Wood's proceedings were Ja
d
nua^i3, i860,

approved.

K 2
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To Mr. C. Murray,
Consular, No. 13

;

November 17,

1849.

To Mr. D.
Cassavetti

;

February 22,1851.

To Mr. Brant,
Consular, No. 4;
August 20,1852.

To Mr. Theologo

:

January 12, 1855.

To Mr. P.
Theologo

;

February 8, 185G.

To Mr. Giro;
Septernber7.185S,
To Mr. Muller,
No. 2;
February 14,1859

To Mr. Colqu-
houm, Consular,
No. 311

;

December 9, 1859

To Mr. Theologo
Novembor 11,

1861.

TURKEY.
The question as to the protection of British

subjects in the East does not come within the scope

of this Memorandum, but it would require careful

attention in case any alteration of the present law

of allegiance were contemplated.

The following instruction was addressed, in 1849,

to Mr. Murray, respecting the amount of protection

to be granted in Egypt to aliens who had obtained

letters of naturalization in England :

—

" Your inquiry arises out of three questions

which have been put to you by Mr. Walne, Her
Majesty's Consul at Cairo ; and I will give answers

to those questions.
" The first question is, whether Greek houses in

Egypt, being branches of establishments belonging

to Greeks who have been naturalized in England,

are entitled to protection ?

" Upon this point I have to answer, that those

members of such houses who are not naturalized

British subjects cannot claim for themselves nor

for their branch house British privileges, merely

because another member of the house residing

elsewhere has been naturalized in England.
" The second question is, whether British pro-

tection is to be extended in Egypt to subjects of

the Kingdom of Greece who have obtained letters

of naturalization in England and have returned to

the Levant ?

" The answer to this is, that if these persons

have been legally naturalized in England, they are

entitled everywhere but in the Kingdom of Greece

to the privileges of British subjects.

" The third question is, whether Greek rajahs,

resuming their residence in the Ottoman territory,

after having obtained naturalization in England, are

to be protected ?

" The answer is, that these persons cannot,

within the country of their natural allegiance, that

is to say, within the Ottoman Empire, claim to

be considered British subjects, because natural

allegiance in the country of a man's birth over-rides

privileges obtained by naturalization elsewhere."

In 1851 this instruction was modified as regards

Mr. Cassavetti, a Greek naturalized British subject

resident in London, and Her Majesty's Consul-

General in Egypt was instructed to afford to his

branch establishments at Cairo and Alexandria the

same protection as would have been afforded to the

branch establishments of an English firm.

A similar instruction was sent to Mr. Consul

Brant in the case of Mr. Calimachi, a Greek, the

agent at Trebizond of Mr. Mathew Schilizzi, a

resident in London.
In 1855 like protection was extended to Messrs.

Bogni and Kotti, Greek agents at Galatz for

M. Theologo.

In 1856 Mr. P. Theologo was informed that his

naturalization would not entitle him to protection

in Turkey, he having been born in Broussa in Asia
Minor.

In 1858 protection in Egypt was refused to Mr.
Giro, a native of Lemnos ; but in the following

year it was decided that, bearing in mind the

peculiar relations between Egypt and the Porte, he
might properly receive British protection in Egypt,
unless the Egyptian authorities objected.

In October 1859 a question was raised as to the

nationality of Mr. John Asian, born at Cerigo, but
who had not complied with the provisions of the

Ionian Law in order to constitute himself an Ionian

citizen.

Eventually it was arranged that, protection should

be afforded to him until he had an opportunity of

returning to the Ionian Islands and completing his

naturalization there.

In 1861 Mr. Sophocles Theologo was informed
that his agent at Galatz w;is not entitled to personal

protection for himself or his concerns ; but that the

interests he represented, as the agent of a naturalized

British subject resident in London, would be entitled

to such protection.

In April 1861 an application was made for British ?!'*Fi Wllso"-

.. , , ,). ' „ , „ . ,
Dodgshun, and

protection on belialt of the estate of a bankrupt, Papayanm;

Mr. Kodocanachi, a native of Scio, who had been A iirl1 2 > 1861 -

naturalized as a British subject in 1855.

As his certificate of naturalization contained an
express exception of " any rights and capacities of
" a natural-born British subject out of or beyond
" the dominions of the British Crown and the
" limits thereof" (the usual clause at that elate),

and Mr. Kodocanachi was at Constantinople in no
danger of molestation, Her Majesty's Government
refused to interfere.

In the case of Themistocles George Asian, who
claimed to have his declaration of part-ownership

in a British vessel registered at the Cairo Con-
sulate in 1861, it was decided that the question of

Mr. Asian's right to have his declaration of part- Cairo, No. 25;

ownership in a British vessel attested at the British May30,i8ei./^t/-,.!,! . /> Law Omcers

;

Consulate at Cairo depended not upon the terms of August 9, 1861.

his letters of naturalization, nor upon the circum-

stance of his having or not having a foreign pass-

port, but upon the provisions of " The Merchant
" Shipping Act, 17 & 18 Vict., cap. 104, sec. 18."

By that Act persons who are naturalized by or

pursuant to statute are rendered capable of being
owners or part-owners of a British ship, only if

they " are and continue to be, during the whole
" period of their so being owners, first, resident in
" some place within Her Majesty's dominions, or
" second, if not so resident, members of a British
" factory or partners in a house actually carrying
" on business in the United Kingdom, or in some
" other place within Her Majesty's dominions."

Mr. Asian, it appeared, was not a person fulfilling

the first of these conditions, but it did not appear
whether he was or was not a member of a British

factory, or a partner in a house actually carrying

on business within Her Majesty's dominions. If

he was, the application made by him to the British

Consul at Cairo ought to be complied with ; if not

he was by law incapable of being owner or part

owner of a British ship, and the ship of which he
was owner or part-owner could not be deemed to

be British ; in which case the Consul ought not to

attest his declaration.

The clause in Mr. Asian's letters of naturalization

excepting from the grant " any rights and capa-
" cities of a natural-born British subject out of
" and beyond the dominions of the British Crown
" and the limits thereof," was intended only to

prevent the person thereby naturalized from claim-

ing, by virtue of his naturalization, as against

foreign governments while within their territories,

the benefit of the status of a British subject. It

was not intended to be applicable to the right and
capacity of the person naturalized (provided he

fulfils the requirements of the Merchant Shipping

Act), to be and continue, while locally resident

beyond the limits of Her Majesty's dominions, an

owner or part owner of a British ship, and to do

while there all acts proper to be done by him in

that character. Such a right is not one of which
any foreign locality can be predicated, merely

because the person entitled to it may happen to be

residing abroad ; it is in its nature essentially a

British right, its subject being a British ship having

its port of registry within the dominions of the

British Crown, and if locality was to be ascribed

to it at all, it must follow the port or domicil of

the Ship, and not the resilience of the o\\ hit.

In December 1862 Mr. Sophocles Theologo was To Mr. Theologo

informed "that a foreign house having foreign ^^mber24,

" interests, although connected with the English
" house, and being conducted by foreigners and in
'• a foreign country, cannot claim the protection of
" a British consul, except in so far as the direct

" interests of British subjects, apart from those of
" foreigners, are involved."

In 1864 Sir E. Hornby was authorized to register

Messrs. Cuppa as British subjects, reserving any
rights of allegiance which might be preferred

against them by the country of their birth.
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Sir E. Hornby,
No. 42

;

June 22, 1861.

Law Officers

:

July 23, 1S64.

May H, I860.

These gentlemen were Ionians by birth, sons

of an Ionian who had commanded, as a British

naval officer, a scamparia or gunboat in the war
with France, and they claimed, accordingly, to be

British subjects, under the Act 13 Geo. II. cap. 3.

In the case of M. Mavrogodato in 1866 it was
decided that " although in strictness a foreigner

" who is merely naturalized in Great Britain
" has no title to British protection abroad, the
" good offices of Her Majesty's representatives
" may as a general rule be properly extended to

" such persons elsewhere than in the dominions of
" the State to which they owe natural allegiance

;"

and that such claim as M. Mavrogodato might have

to those good offices in the Ottoman dominions

must be " subject to the determination of any
" question which may be raised by the Turkish
" Government, arising out of his place of birth,

" and that if that question is raised M. Mavrogo-
" dato must be prepared to establish to his Excel-
" lency's satisfaction that he forms one of a class

" of persons over whom the Porte has renounced
" its right of regarding them as its subjects, not-
" withstanding their birth in its territoiy."

Mr. Riddel,
Consular, No. 42

1

August 12, 1851.
Queen's
Advocate

;

January 19, 1852.

Law Officers

;

February 3. 1852.

Mr. Kdwardes,
No. 66

;

Auirust 23, 1865.

VENEZUELA.
A question arose in 1851 whether the illegitimate

children of British parents, born in Venezuela,

were entitled to be registered as British subjects at

Her Majesty's Consulates.

Sir John Dodson, then Queen's Advocate, con-

sidered that such persons might be taken to be

British subjects for the purposes of registration

only, but that their claim to British nationality

could not be asserted against an actual adverse

claim of the Venezuelan Government to treat them
as natural-born citizens.

It having been pointed out to Sir John Dodson
that this opinion seemed to be at variance with a

report which he had previously made in the case

of a Mr. Stratford, when he had stated that the

illegitimate children of British parents born abroad
was not entitled to be considered a British subject

in foreign countries, Sir John Dodson replied that

the question was one of much difficulty in which
the other law officers should be consulted.

This was accordingly done, and, on the 3rd of
February 1852 the Law Officers advised that ille-

gitimate children born abroad of English parents
are not British subjects, and therefore not entitled

to British protection. By the common law, children
born abroad of English parents were not, except
in certain special cases, English subjects. Acts of
Parliament have been passed to remedy this incon-
venience, but these Acts, from their particular
purposes and wording, can only be held to apply
to legitimate children.

During the discussion of the British claims on
Venezuela in 1865, the Venezuelan Government
objected to the insertion of certain claims in the
British Schedule on the ground that the claimants
were citizens of Venezuela.

In support of the principle on which this objec-
tion was based they quoted at considerable length
passages from Wheaton, Blackstone, Sir B. Philli-
more, and other jurists showing the doctrine of
native nationality held by England.
With regard to the particular case of Venezuela

the Foreign Secretary stated (July 27, 1865), "Now
" in this country it has been judged suitable, for
" many reasons, to establish that all that arc born
" in its territory are Venezuelans. It has been
" thus declared in the Constitutions that have ruled
" the country since 1821. In the long process of
" time which has elapsed, it has been understood
" that the fact of being born in Venezuela carries
" with it the obligation of naturalization. A con-
" troversy which originated with the Spanish
" Legation in 1847, for pretending to include in the
" matriculation of subjects of Her Catholic Majesty

" persons born in Venezuela, although of Spanish
" parents, might be cited."

" During the war of five years, on an occasion
which created difficulties, and to avoid others, the
executive power deviated in one single instance
from the common practice, that of the young man,
Alexander d'Empaire, and declared him exempt
from military service, as a minor, being under the
protection of his father and not having signified his
wish to become a citizen of Venezuela. But that
resolution cannot be considered definitive, for it is

not given to the Executive power to point out the
sense of the Constitution. The President understood
it to be so, and mentioned it in his Message to
Congress in 1861, asking that a law should interpret
the Constitutional rule. Nothing was then resolved.
The question was still undecided when the Con-
stituent Assembly met in 1863; the Government in-

sisting for a terminatiou, it pronounced itself in this

manner in Article 6 of the Federal Constitution :

—

'"Venezuelans are— 1. All persons born, or who
may be born in the territoiy of Venezuela, whatever
may be the nationality of their parents.

" ' 2. The children of a Venezuelan father, or of a
Venezuelan mother, born in other territories, who
may fix their residence in this country, and shall

express their desire to be considered as such.'
" It therefore appears that there can be no doubt

as to the meaning of the legislators, and if a more
explicit declaration has been asked for, it is owing
to its being considered that it should come directly
from them."

On the 23rd of October 1865 Mr. Edwardes,
under instructions from Lord Russell, replied,

"Her Majesty's Government are of opinion that
" the general principles on which his Excellency
" founds his particular position are sound; though it

" is to be observed that by Treaty stipulation and by
" long usage one State may coucede to the subjects
" of another privileges which are not accorded to
" its own subjects. Many circumstances may make
" such a usage not impolitic or unreasonable."

" Her Britannic Majesty's Government are, more-
over, of opinion that when such usage is abrogated
by the Municipal Law, ample time should certainly
be given to the subjects of the State from whom
the privilege is withdrawn to make up their minds
whether they will remain in or leave the country
in which this change in their former relation to it

has been effected.

" M. Seijas will perceive from the foregoing
opinions that, although Her Britannic Majesty's
Government offer no opposition to the change
which the Venezuelan Government desire to make
in the position of children born to British subjects
in Venezuela, they are far from admitting its power
of retro-action.

" The undersigned, therefore, being unable to

see how the solution of the question at issue can
possibly affect the settlement of claims already
pending, avails himself, etc."

The Venezuelan Government rejoined, on 22nd
of November 1865, that it was not a question of
passing a new law, but of interpreting a principle
which had been (with the exception of the French
case previously referred to) maintained since the
foundation of the Republic.

In January 1866 Lord Clarendon instructed
Mr. Fagan " that Mr. Edwardes appears to have
" stated the matter very properly to the Venezuelan
" Government. It seems clear that the new
" law ought not to affect the position of British
" claimants whose claims had accrued previously
" to the passing of this law ; and the argument
" that the law is not retro-active but explanatory
" is inadmissible.

" Previously to the passing of it, practice and
usage had interpreted the law as treating the
children of foreign subjects, though born in the
Venezuelan territory, as foreigners. To pass a law
now, explaining that the law had never meant to
consider such persons as foreigners, is substan-
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Mr. Edwardes.
No. 89;
October 25, 1865

Mr. Harrison.
No. 5;
December 9, 1865

To Mr. Paean.
No. 3;
January 16. I860.
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Mr. Edwardes,
No. 98;
November 9,1803.

Mr. Edwardes,
No. 97

;

November 22,

18155.

Mr. Irving'

s

Memorandum

;

February 2. l%7

tially to pass a retro-active law to the injury of

foreigners."

In November I860 Mr. Edwardes forwarded a

list of claims admitted by the Venezuelan Govern-

ment. This list includes the claims of persons

alleged to be British subjects although born in

Venezuela, and a note is appended to their names

showing that these claims were admitted subject to

their nationality being proved.

Negotiations are now pending for the settlement

of these admitted claims, together with any other

claims not yet investigated, by a mixed Commission,

when the right of these Venezuelan natives to

British nationality will again come under discussion.

Chas. S. A. AliBOTT.

Foreign Office,-

March 5, 1868.

To Mr. Fapan,
No. 4

;

Jsinuary SO, 1868.

ADDENDA.

(A.)

OPINION OF MR. CALEB CUSHING.
Right op Expatriation.

Citizens of the United States possess the right of Volun-

tary Expatriation, subject to such Limitations, in the

interest of the State, as the Law of Nations or Acts of

Congress may impose.
Attorney-General's Office,

Sir, October 31, 1856.

I have to apologise to you for having omitted

to reply at an earlier day to your communication, in-

closing extract from a letter addressed to Mr. Vroom,

Minister of the United States in Prussia, by the Count

de Montgelas, Minister of Bavaria at the same court, and

requesting me to consider the question of law pro-

pounded by the Count de Montgelas.

The question is, " Whether, according to the laws of

" the United States of America, a citizen thereof, when
" he desires to expatriate himself, needs to ask either

" from the Government of the United States, or of the

" State of which he is the immediate citizen, permission

" to emigrate ; and if so, what are the penalties of con-

" travention of the law ?
" '

It might suffice, perhaps, for me to say that there is

no provision of law on the subject in the Constitution of

the United States, or in any Act of Congress ; and that,

therefore, a citizen of the United States, desiring to emi-

grate, is free to do so, without express consent of the

Government of the Union : and that no law of any one

of the States forbids the citizen thereof to emigrate, or

imposes any penalties on him if he do so without the

consent of such State.

This naked statement, however, though a substantial

response to the inquiry, leaves out of view some relations

of the subject, which, in deference to the possible wishes

of the Count de Montgelas, it may be desirable to expose.

In the popular discussions of the United States, it is

common to assume that the theory of their political or-

ganization requires, and that their laws admit, unlimited

right of emigration.

This impression is partly derived from the fact that,

the United States having so recently by force made
themselves independent of Great Britain, ideas of right,

which belong to revolutionary epochs, still predominate

over those of duty, which belong to the regular action of

all political society, and the importance of which grows

more and more apparent with every year's duration of

the Union.
To justify the supposition of unlimited right of emi-

gration, it is common to appeal to the provisions of the

Constitution of the United States, and of its laws regu-

lating the naturalization of foreigners. These provisions

do, indeed, show that the encouragement of foreign im-

migration is a feature of the public policy of the United

States, and suggest implication, that, in the spirit of

international equity, we shall concede to our own citi-

zens a reciprocal faculty of emigration, and of foreign

naturalization, involving abjuration of allegiance to the

Union.
Acting on these impressions attempts have been made

from time to time in the Congress of the United States

to legalize the right of emigration ; but, on all such oc-

casions, careful scrutiny has made evident the fallacy of

the popular assumption, and has caused the whole sub-

ject to be left, as it now stands, as a question of our

public law, unsolved in its complete generality—but

with elements of solution, which have not failed to strike

the observation of many jurists and statesmen of the

United States.

Ti 1 begin : it is true, as the tenor of the question of

the Count de Montgelas implies he presumed might be
the ease, that the conditions (if citizenship of the United
States and of any one of the states are not identical;

that is to say, it may happen that by the laws of a given

state a person shall be a citizen thereof, and still not be
a citizen of the United States. Nor does it follow, be-

cause he is a citizen of a given State by the very letter

of its laws, that therefore he is of every or any other

State. Persons may be, and in fact are, citizens of the

State of Massachusetts, that is, invested with all the

rights, political and municipal, which its institutions

can bestow, without being citizens of the State of Vir-

ginia or of the United States. But the distinctions

which exist in this respect are not very important in

international relations ; and so far as they are anywise
material they will come up incidentally in considering the

duties and the rights of citizens of the United States.

Neither in the Constitution nor in the laws of the

United States is there any definition of citizenship. The
Constitution, which is the organic law of the Union,
confines the exercise of all the great functions of state

to citizens, and some of these functions to natural citi-

zens ; and it empowers congress to enact laws of na-

turalization. Such laws have been enacted, and provide

in effect that any free white alien, after five years' resi-

dence in the country, and two years' intermediate decla-

ration of intention to become a citizen, may become
such on his making proof of good character, and abjur-

ing, in certain prescribed forms, all foreign allegiance,

and taking oath of allegiance to the United States.

And many ordinary municipal rights are, by other lawrs,

capable of' being enjoyed by citizens alone : such as the

ownership of merchant ships, the command and in part

the manning of such ships, and the purchase of public

lands by pre-emption.

To this it may be added, that in many of the States

the right to own land within the same is by their laws

restricted to citizens of the United States. But I repeat

citizenship, whether acquired by birth or by naturaliza-

tion, is not a thing specifically defined in its elements,

either by the Constitution or by the laws of the Union.

Nor is there in the Constitution or laws of the United

States, any general provision to define how the rights of

citizenship may be lost, or its duties be made to cease,

whether by one's own act or by that of the Government.

And in the codes of the States there is occasional con-

fusion of thought, arising from the want of proper at-

tention to the difference between the enjoyment of mere
ci\-il rights, the right of suffrage, and the right of citizen-

ship as a political status of persons, independent of their

sex, age, or condition. Thus women, minors, and some
other persons do not possess the right of suffrage in any

of the States although citizens of the United States, and

it is possessed in some of the States by persons who are

not citizens of the United States.

As to citizenship and its termination, though we do

not find them defined by any law of the Union, still we
may gather the prevailing thought of the nation on the

subject, by inspecting the legislation of some of the

States.

In truth, we must divide the people of the United

States into two classes : those in the full enjoyment of

all the rights of citizenship, and those deprived of some

or all of those rights; and then we must distinguish

between such of the inhabitants of the country as are

citizens, and such as are subjects only, and whether

capable or not of becoming citizens, yet not so at the

present time. I allude in the latter case to the Indians

who, in some of the States are the subjects of the State

in which they exist, but who are in general subjects of

the United States ; and to the Africans, or persons of

African descent who, being mostly of servile condition,

are of course not citizens but subji icte, in reference as

well to the respective States in which they reside as to

the United States.

In the sequel of these remarks it will be seen that the

distinction between citizens and subjects in the United

States is material to the just appreciation of the question

of the right of emigration in its domestic relations, and

still more in its foreign relations, and especially as ad-

monitory of candid consideration of the laws regulating

emigration, which exist in some of the countries of

Europe.
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These are prefatory considerations. I proceed noiv to

state how far limitations of the right of emigration are

imposed in fact hy the laws either of the Union or of

individual States.

The Union, as already explained, has not as yet un-

dertaken to formalise any general law, either of citizen-

ship or of emigration. One of the States, Virginia, has

done this ; and its express legislation on the subject,

though imperfect, is quite suggestive, and leads directly

to important reflections.

The code of Virginia contains the following provi-

sions :

—

" All free white persons horn in this State, all free

white persons born in any other State of this Union, who
may be or become residents of this State, all aliens being

free white persons naturalized under the laws of the

United States, who may be or become residents of the

State ; all persons who have obtained a right to citizen-

ship under former laws, and all children, wherever born,

whose father, or if he be dead, whose mother shall be a

citizen of this State at the time of the birth of such

children, shall be deemed citizens of this State.

" 2. Whensoever any citizen of this State, by deed in

writing, executed in the presence of, and subscribed by

two witnesses, and by them proved in the court of the

county or corporation where he resides, or by open ver-

bal declaration made in such court and entered of record,

shall declare that he relinquishes the character of a citi-

zen of this State, and shall depart out of the same ; such

person shall, from the time of such departure, be consi-

dered as baring exercised his right of expatriation, so

far as regards this State, and shall thenceforth be deemed
no citizen thereof.

" 3. When any citizen of this State, being twenty-one

years of age, shall reside elsewhere, and in good faith

become the citizen of some other State of this Union, or

the citizen or subject of a foreign State or Sovereign, he

shall not, while the citizen of another State, or the citi-

zen or subject of a foreign State or Sovereign, be deemed
a citizen of this State.

" 4. No such act of becoming the citizen or subject

of a foreign State or Sovereign, and no act under the

second section shall have any effect if done while this

State or the United States shall be at war with any other

foreign power." (Revised Code, tit. ii.)

Without stopping to comment on the conditions of

citizenship here laid down, let us attend to the condi-

tions of its relinquishment. These are two, namely

:

1. Solemn declaration of intention to emigrate, with ac-

tual emigration. 2. Residence elsewhere, that is, actual

emigration from the State, and the assumption in good
faith of citizenship in some other State of the Union,

or of allegiance to a foreign State or Sovereign.

But the rights thus defined are of the change of citi-

zenship, which involves emigration : not of pure emigra-
tion. The law does not comprehend the case of subjects

of the State.

And the rights accorded are with significant restric-

tion : they cannot be exercised in time of war. That is,

the legislator, while nominally admitting the general

rights of citizens to emigrate, reflected that it would not

answer to leave the right without such limitation, at

least, as to deprive the citizen of the power to abstract

himself from the public service in certain emergencies

by emigration, or under the same emergencies to shelter

acts of treason under pretences of emigration.

Thus, in the very act of legalizing emigration, the

State of Virginia declares expressly that the right is, in

its judgment, subject to the paramount rights of the

State.

How could it be otherwise ? If the State owes pro-

tection to the citizen, does not the citizen owe service

to the State ? Above all, in a republican country, in

which the State is but the congregation of the citizens,

are not the interests of all bound up together into a
unity ofcommon interest, so that rights are but correlative

to obligations ? The assumption of the unlimited right

of emigration would make of the inhabitants of a
country a mere collection of individuals each pursuing
blindly his own passionate or narrow view of his

apparent personal interests, instead of an organized
political society, combining individual right with public

power, and maintaining the true rights of individuals

as well against individual wrongdoers as foreign foes,

by means of the aggregate force of the State. But of

this more hereafter.

To return to the actual laws of Virginia. These, in

formalizing the right of emigration, impose restriction

upon it, and thus recognize the public right of restriction.

But other restrictions of the right are found in the
laws of the same State.

A citizen of Virginia, it is clear, does not effectually

cast off any private obligations of his, whether relating

to person or property, by pretence of emigration. He
may, it is true, be sheltered by the foreign jurisdiction,

and thus enabled to evade legal obligations existing in

the state of Virginia ; but those obligations do not the
less continue in force within that State, until discharged
by its laws. This doctrine comprehends citizens of that

State a fortiori its subjects.

But the more material question is of the obligations

of citizens to the State itself. And here, the proposition
is a general one ; thus, a citizen of the State of Virginia
cannot, by emigration, discharge himself of any obliga-

tion to the State, the non-performance of which involves
by its laws any penal consequence. If he leave the
State under such circumstances, though under pretence
of expatriation, he is a fugitive from justice, not a lawful
emigrant ; the State will demand his extradition from
the State to which he assumes to emigrate, and obtain
it, in virtue of an express provision of the Constitution

of the United States ; and the State will itself deliver

up, on demand, any such person undertaking to

emigrate to it from any other State. (Code, tit. x,

ch. 17, § 8-16.

The State of Kentucky imitated the State of Virginia

in this respect, repeating in substance, and almost in

the same words, the enactment of the latter as well as

to citizenship as expatriation.

No other State of the Union has, so far as my obser-

vation extends, attempted to solve these interesting

questions by express legislation.

The Constitution of the State of Pennsylvania
declares that " emigration from the State shall not be
prohibited" (Art. ix. § 25). The same provision is

contained in the Constitution of the State of Indiana,

and, it may be, of some other States. But this declara-

tion is to be taken subject to all the qualifications

which have been exhibited in discussing the institutions

of the States of Virginia and Kentucky.
The nature of these qualifications may be illustrated

further, by supposing the militia of the State of

Pennsylvania or of Indiana to be in the field. If a
discontented soldier in the ranks undertakes to escape

his duties by professed emigration, will that profession

be admitted by the State ? Undoubtedly not. It will

reply that desertion cannot be covered up under the

cloak of emigration; in a word, that emigration or

expatriation cannot shelter a criminal act, and is of

necessity subject to conditions of the service of the

State.

If we pass now to the legislation of the United States

we shall encounter a series of provisions which confirm,

the conclusions already drawn from the legislation of

the States, involving the general doctrine that a citizen

of the United States cannot, of right, discharge himself

by emigration from subsisting obligations, either private

ones or to the Union.
In the first place, the Federal Government recognizes

the general doctrine that a citizen or subject cannot, by
pretence of expatriation, relieve himself from any
existing penal liability to the Union, or to any one of

its States. It provides, by the Constitution and by laws,

for the extradition of fugitives from service or crime as

between the States respectively ; and it provides, by
numerous treaties and by laws, for the extradition of

fugitives from justice as between the United States and
foreign Governments.

Nor, in the second place, can it be doubted that the

same doctrine may be applied in the United States to

some cases in which the act of expatriation is itself, in

motive as in fact, an evasion of duties to the State.

Thus, we should not be prepared to admit that a soldier

in the army, or a seaman in the navy, can, by pretence

of expatriation, relieve himself from the charge of

desertion ; or an officer of the army or navy on the

same pretence anticipate and escape a charge of treason

involved in the very act of expatriation.

To the contrary of this, we have the case reported of

one Elijah Clark, who was tried and sentenced as a spy

during the last war between the United States and
Great Britain, although he had professedly emigrated to

Canada. (Breckenridge's Miscellanies, p. 409.)

For there is unanimity of opinion among jurists and
statesmen alike, that expatriation, even if admitted^ of

general right, must not involve any collateral violation

of law or of duty to the State or to fellow-citizens.

" The laws do not admit," says Mr. Jefferson, " that

" the bare commission of crime amounts, of itself, to a
" divestment of the character of citizen, and withdraws
" the criminal from their coercion," (Letter to Mr.

Morris, August 16, 1793. American State Papers,

Foreign Relations, vol. i. p. 16!l).

This remark of Mr. Jefferson's is the more significant,

inasmuch as he applied it to the very case of alleged

K 4
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emigration as the cover of acts in violation of the

neutrality of the United States.

But here debate opens. The Government of the

United States commenced with successful revolution ;

it was organized on the hypothesis of allowing the

largest range to individual volition compatible with

public safety ; the people of the United States are

composed of emigrants from Europe, most of whom
expatriated themselves in order to escape from oppres-

sion, or, if you please, legal impediments to personal

action, in the countries of their birth,—and many of

whom were the actors and the victims of revolutions or

of civil wars. Thus it happens that the sympathies of

the people of the United States, and to a certain degree

their laws, tend to admit full freedom of expatriation,

under all circumstances, where the inducement is

political opinion or action.

Accordingly, the United States, while readily entering

into treaty stipulations with foreign Governments for

the reciprocal extradition of persons accused of mere
municipal offences, have never conceded, and, of course,

never asked the extradition of persons accused of

political offences, or other acts in derogation of mere
allegiance.

Meanwhile, in matters akin to this in principle,

though apparently distinct, the legislators and the

courts of the United States have exhibited much
uncertainty of opinion, consequent on the popular

assumption of a theory of unlimited right of emigration,

and the undeniable difficulty of reconciling that theory

to some of the exigencies of public security and peace.

For the preservation of the neutrality of the United
States, we have enacted laws which forbid foreign

recruitments in the country, or the equipment of

expeditions therein, by land or sea, for the purpose of

hostilities against any Government with which the

United States are at peace. These enactments proceed

on the sound hypothesis that the right of war belongs

only to States, not to individuals. These enactments

also recognize the fact that no country can permit its

inhabitants to make war on the inhabitants of another

country, without giving just umbrage to the latter,

violating the principles of natural justice and of inter-

national law, and thus in the end superinducing war
between the two Governments. Nothing can be plainer

than the position that the body politic should determine

the question of peace or war through its appointed
agents, legislative or executive. And no Government,
which respects its own dignity, or desires to maintain

its independence and sovereignty, will suffer unautho-
rized individuals to wield at will this the highest of all

the political functions of a State.

The remarks of Mr. Jefferson are pertinent and
conclusive on this point. In a despatch of his already

quoted, he says :

—

* * " If one citizen has a right to go to war of his

own authority, every citizen has the same. If every

citizen has that right, then the nation (which is com-
posed of all its citizens) has a right to go to war, by the

authority of its individual citizens. But this is not
true, either on the general principles of society, or by
our Constitution, which gives that power to Congress
alone, and not to the citizens individually. Then the

first position was not true, and no citizen has a right

to go to war of his own authority; and for what he

does without right he ought to be punished.
" Indeed, nothing can be more obviously absurd,

than to say all the citizens may be at war, and yet the

nation at peace." (Ubi supra, p. 161.)

Of course, laws of this description are just in them-
selves and conformable to reason ; and, as such, have
been constantly maintained by the United States.

In this condition of the law, a case of prize, in which
one of the questions was whether the capture was
invalidated by reason of the cruiser having been fitted

out in the United States, in violation of law, came up
for adjudication in the Supreme Court of the United
States; anil, as incidental to this question, there was
elaborate discussion, at the bar, of the right of ex-

patriation, induced by the fact that the commander of

the cruiser assumed, as preparation for that command,
to have renounced his allegiance to the United States.

(Talbot v. Janson, iii. Dallas' Rep. p. 383.)

It clearly appeared in the case that the cruiser was
armed and fitted out in fraud of the law ; and for that

reason the prize was restored to he:- owners. Two of

the judges, Chief Justice Rutledge and Justice "Wilson,

rested on this point, with but brief allusion to the

question of expatriation; but the other three spoke of

this in terms not to be mistaken.
Justice Patterson made the significant remark, " It is

" an obvious principle, that an act of illegality can

" never be construed into an act of emigration or
' expatriation. At that rate, treason and emigration,
" or treason and expatriation, would, in certain cases,
" be synonymous terms."

To which he added the query, " Can that emigration
'' be legal and justifiable which commits or endangers
" the neutrality, peace, or safety of the nation of which
'• the emigrant is a member? "

Justice Cushing calls attention to the necessity of

proving the bondfides of an alleged act of expatriation ;

which is the more essential in the case of persons who
engage in illegal military enterprises under the guise of
emigration, and who do not, in purpose or fact,

renounce their allegiance to their native Government,
and do not hesitate to claim its protection when they

become involved in difficulties by reason of their illegal

undertaking.

But Justice Iredell entered fully into the general

merits of the subject, as follows :

—

" That a man ought not to be a slave ; that he should
not be confined, against his will, to a particular spot,

because he happened to draw his first breath upon it

;

that he should not be compelled to continue in a

society to which he is accidentally attached, when he
can better his situation elsewhere, much less when he
must starve in one country, and may live comfortably
in another; are positions which I hold as strongly as

any man, and they are such as most nations in the
world appear clearly to recognise.

" The only difference of opinion is, as to the proper
manner of executing this right.

" Some hold that it is a natural, unalienable right in

each individual; that it is a right upon which no act of
legislation can lawfully be exercised, inasmuch as a

legislature might impose dangerous restraints upon it;

and, of course, it must be left to every man's will and
pleasure to go off, when, and in what manner he
pleases.

" This opinion is deserving of more deference, because
it appears to have the sanction of the Constitution of

this State (Pennsylvania), if not of some other States in

the Union.
" I must, however, presume to differ from it, for the

following reasons :

—

"1. It is not the exercise of a natural right in which
the individual is to be considered as alone concerned.

As every man is entitled to claim rights in society,

which it is the duty of the society to protect, he, in his

turn, is under a solemn obligation to discharge all

those duties faithfully which he owes, as a citizen, to

the society of which he is a member, and, as a man, to

the several members of the society, individually, with
whom he is associated. Therefore, if he has been in

the exercise of any public trust, for which he has not
fully accounted, he ought not to leave the society until

he has accounted for it. If he owes money, he ought
not to quit the country and carry all his property with

him, without leave of his creditors. Many other cases

might be put, showing the importance of the public

having some hold of him, until he has fairly performed
all those duties which remain unperformed, before he
can honestly abandon the society for ever. But, it is

said, his ceasing to be a citizen does not deprive the

public, or any individual of it, of remedies in these

respects. Yet, the right of emigration is said to carry

with it the right of removing his family and effects.

What hold have they of him afterwards ?

" 2. Some writers on the subject of expatriation say

a man shall not expatriate in a time of war, so as to do
a prejudice to his country. But, if it be a natural un-
alienable right, upon the footing of mere private will,

who can say this shall not be exercised in time of war as

well as in time of peace, since the individual upon that

principle is to think of himself only ? I therefore think,

with one of the gentlemen for the defendant, that the

principle goes to a state of war as well as peace, and it

must involve a time of the greatest public calamity as

well as the profoundest tranquillity.
" 3. The very statement of an exception in time of

war shows that the writers on the law of nations, upon
the subject in general, plainly mean, not that it is a

right to be always exercised without the least restraint

of his own will and pleasure, but that it is a reasonable

and moral right, which even" man ought to be allowed

to exercise, with no other limitation than such as the

public safety or interest requires, to which all private

rights ought and must for ever give way.
" And if in any Government principles of patriotism

and public good ought to predominate over mere private

inclination, surely they ought to do so in a Republic
founded on the very basis of equal rights, to be perfectly

enjoyed in every instance where the public good does
not require a restraint.
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" 4. In some instances, even in time of war, expa-

triation may fairly be permitted. It ought not then to

be restrained. But who is to permit it? The Legis-

lature surely, the constant guardian of the public in-

terest where a new law is to be made or an old one

dispensed with. If they may take cognizance in one

instance (as, for example, in time of war) because the

public safety may require it, why not in any other

instance, where the public safety for some unknown
cause may equally require it ? Upon the eve of a war

it may be still more important to exercise it, as we often

see in case of embargoes.
" 5. The supposition that the power may be abused

is of no importance if the public good require its exer-

cise. This feverish jealousy is a passion that can never

be satisfied. No man denies the propriety of the Legis-

lature having a taxative power. Suppose it should be

seriously objected to, because the Legislature might tax

to the "amount of 19s. to the pound. They have the

power, but does any man fear the exercise of it ? A
Legislature must possess every power necessary to the

making of laws. When constructed as ours is, there is

no danger of any material abuse. But a Legislature

must be weak to the extremest verge of folly to wish to

retain any man as a citizen whose heart and affections

are fixed on a foreign country in preference to his own.

They would naturally wish to get rid of him as soon as

they could, and therefore, perhaps, the proper precaution

would be to restrain acts of banishment (if such could

be at all permitted) rather than to limit the Legislative

control over expatriation. But is there no danger of

abuse on the other side ? Have not all the contentions

about expatriation in the courts arisen from a want of

the exercise of this very authority 'i For if the Legis-

lature had prescribed a mode, every one would know
whether it had or had not been pursued, and all rights,

private as well as public, would be equally guarded

;

but upon the present doctine no rights are secured but

those of the expatriator himself. I, therefore, have no
doubt that, when the question is in regard to a citizen

of any country whose Constitution has not prohibited

the exercise of the Legislative power in this instance,

it not only is a proper instance in which it may be exer-

cised, but it is the duty of the Legislature to make such

provision, and for my part I have always thought the

Virginia Assembly showed a very judicious foresight in

this particular.

It is impossible to misapprehend the general effect of

the opinion expressed by Mr. Justice Iredell. It dis-

affirms unlimited right of expatriation. It reserves all

the rights of the State in the premises. (Serjeant's

Constitutional Law, p. 319.)

Indeed when this case first made its appearance in the

Admiralty Court of the State of South Carolina, under
all the influences of local sympathies to bias him, the

Judge (Bee) in maintaining the right of expatriation

and emigration expressly adds the conditions " Where
" no legal prohibition exists, and no prejudice is done
" thereby." (Jansen v. The Christina Magdalena, Bee's

Rep., pp. 11, 23.)

This was in the year 1794. In the year 1/99 the

same question recurred, but under different circum-
stances. Indictment was found in the proper Court of

the United States against a person, a natural citizen of

the United States, charged with acts of hostility against

a foreign Government, who pleaded that he had expa-

triated himself, and become the subject of the belligerent

State in whose service he committed the acts of hostility.

But the plea was overruled by the Court (Chief Justice

Ellsworth), and the party was convicted and sentenced.

(The United States v. Williams, ii. Cranch's Rep., p. 82,

note.)

In this case the Chief Justice said, and said truly,

that the political society, that is, the whole body of the

citizens associated in a government, had rights as well

as its individual citizens ; and that the latter had no
rights to be enjoyed to the destruction of the whole
society. He also said with truth that " The most
" visionary writers on this subject do not contend for
" the principle in the unlimited extent that a citizen
" may at any and at all times renounce his own. and
" join himself to a foreign country." These views it

is clear are in accordance with the spirit and letter of

the existing laws of the States of Virginia and Kentucky.
The opinion expressed by the Chief Justice on this

occasion was much criticised at the time ; but with the

less reason, considering, as the facts in the case indicate,

that the party assumed foreign allegiance only for the
special purpose, and then returned to reclaim his ancient
rights as a citizen of the United States.

22112.

No laws in any country would be capable of execu-

tion if men were allowed to oscillate thus between
different allegiances, at the dictate of caprice or self-

interest.

There was another act of Congress, in the execution

of which questions of the same class came once again

before the Supreme Court of the United States.

During the partial estrangement which occurred,

between the United States and the French Republic
at the close of the last century, an act of Congress was
passed, which for the time being prohibited all commercial
intercourse with France on the part of persons resident

within the United States, or under their protection ; and
subjected to forfeiture all vessels employed in the pro-

hibited commerce, and belonging to persons residing in

the United States, or to citizens thereof residing else-

where. It contained other provisions in the same spirit

not material to the present question.

While such was the law a vessel was captured, and
came before the courts of the United States for adjudi-

cation under circumstances which raised the question

whether her owner fell within the scope of persons to

whom commerce with France was prohibited.

This person was born in the State of Connecticut

before it became independent of Great Britain, and thus
might, perhaps, have claimed the rights of citizenship in

the United States. But he went to the Danish island

of St. Bartholomew's at an early age, married, and was
domiciled there, and became a subject of Denmark.
Upon these facts, the whole question of expatriation

passed in review before the Supreme Court. The Court,

by Chief Justice Marshall, disposed of it in these words :

" Jared Shattuck, having been born within the United
States, and not being proved to have expatriated himself

according to any form prescribed by law, is said to

remain a citizen, entitled to the benefit and subject to

the disabilities imposed upon American citizens ; and,
therefore, to come expressly within the description of

the act which comprehends American citizens residing

elsewhere.
" Whether a person born within the United States, or

becoming a citizen according to the established laws of

the country, can divest himself absolutely of that cha-

racter, otherwise than in such manner as may be pre-

scribed by the law, is a question which it is not necessary

at present to decide. The cases cited at bar, and the

arguments drawn from the general conduct of the
United States on this interesting question, seem com-
pletely to establish the principle that an American citizen

may acquire, in a foreign country, the commercial privi-

leges attached to his domicil, and be exempted from the

operation of an Act expressed in such general terms as

that now under consideration. Indeed, the very expres-

sions of the act would seem to exclude a person under the

circumstances of Jared Shattuck. He is not a person
under the protection of the United States. The American
citizen, who goes into a foreign country, although he
owes local and temporary allegiance to that country, is

yet, if he performs no other act changing his condition,

entitled to the protection of our Government, and if,

without the violation of any municipal law, he should be
oppressed unjustly, he would have a right to claim that

protection, and the interposition of the American Govern-
ment in his favour would be considered a justifiable inter-

position. But his situation is completely changed, where,

by his own act, he has made himself the subject of a
foreign power. Although this act may not be sufficient to

rescue him from punishment for any crime committed
against the United States, a point not intended to be
decided, yet it certainly places him out of the protection

of the United States while within the territory of the
sovereign to whom he has sworn allegiance, and conse-

quently takes him out of the description of the act.

" It is, therefore, the opinion of the Court, that the
' Charming Betsy,' with her cargo, being at the time of

her recapture the bondfide property of a Danish burgher,
is not forfeitable in consequence of her being employed
in carrying on trade and commerce with a French
island." (Murray v. Schooner " Charming Betsy," ii.

Cranch, pp. CI, 119.)

It is observable, that the Court carefully abstain from
asserting any unlimited right of expatriation. Nor was
any such right pretended among the eminent counsel

Messrs. Key, Alexander J. Dallas, and Martin, who
argued the case. On the contrary, it was conceded on
all hands, in the words of Mr. Dallas, "that a man
" cannot expatriate himself unless it be done in a fit

" time, with fairness of intention, and publicity of
" act."

At the commencement of the last war between the

United States and Great Britain, this question again

L
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presented itself, in two cases of great interest, where,

however, the main question being of the effect of com-

mercial domicil on the national character, the doctrine

of expatriation was touched only, without being eluci-

dated. (The Venus, viii. Cranch, p. 253 : theFrancis,

ibid, p. 335.) In each of these cases, the party con-

cerned was a native of Great Britain, who, after coming

to the United States and being naturalized here, returned

to Great Britain, and there resided at the time of the

declaration of war. Laying aside all consideration,

either of naturalization or of expatriation, the Supreme

Court, in discussing the effect of their commercial

domicil in the enemy's country, conceded to them, for

the argument's sake, all the rights of native Americans.

Soon after this, in a question of the ownership of a

vessel as bearing upon the question of domestic or foreign

bottom, Mr. Justice Washington said:

—

" I do not mean to moot the question of expatriation,

founded on the self-will of a citizen, because it is entirely

beside the business before the Court. It may suffice for

the present to say, that I must be more enlightened on

this subject than I have yet been, before I can admit

that a citizen of the United States can throw off his

allegiance to his country without some law authorizing

him to do so." (United States v. Gillies, i. Peters'

C. C. Rep. p. 15!>, 161.)

Finally, at a later period, the same question came

before the Supreme Court, and was argued by eminent

counsel, including Mr. Tazewell and Mr. Webster, in

exposition of a clause of the existing Treaty between the

United States and Spain, which prohibits the citizens or

subjects of the respective Contracting Parties from

taking commissions to cruise in private-armed vessels

against the other, under penalty of being considered

pirates. On this occasion, Justice Story, in delivering

the opinion of the Court, made the following observa-

tions:

—

" This tow of the question renders it unnecessary to

consider another, which has been discussed at the bar,

respecting what is denominated the right of expatriation.

It is admitted by Captain Chayton, in the most explicit

manner, that, during this whole period, his wife and

family have continued to reside at Baltimore ; and, so

far as this fact goes, it contradicts the supposition of any

real change of his own domicil. Assuming, for the

purposes of argument, that an American citizen may,
independently of any Legislative Act to this effect, throw

off his own allegiance to his native country—as to which

we give no opinion— it is perfectly clear that this cannot

be done without a bond fide change of domicil, under

circumstances of good faith. It can never be asserted

as a cover for fraud, or as a justification for the commis-

sion of a crime against the country, or for a violation of

its laws, when this appears to be the intention of the Act.

It is unnecessary to go into a further examination of this

doctrine ; and it will be sufficient to ascertain its precise

nature and limits when it shall become the leading point

of a judgment of the Court." (The Santissima Trinidad,

vii. Wheaton, pp. 283, 357.)

There is one other important relation of the subject,

in which it has come before the Supreme Court of the

United States, and that is in the discussion of questions

of allegiance as bearing on the rights of property of

persons, who, though natives of the United States, yet

left the country on its revolutionary separation from
Great Britain. It is the celebrated question of the ante-

nati, discussed in Calvin's case (vii. Co. R., p. 18 b), and
previously determined by Bracton. (De Legibus Anglise,

fol. 427 b.)

In disposing of such cases, the Supreme Court has

occasionally, and at a relatively late time, referred to the

question in very expressive language. Thus in one of

them, Justice Thompson assumes that " allegiance may
" be dissolved by the mutual consent of the Government
" and its citizens and subjects " (Inglis r. Sailors' Snug
Harbour, iii. Peter's R., pp. 99, 125) ; and in another,

Justice Story says, " The general doctrine is, that no
" persons can, by any act of their own, without the
" consent of the Government, put off their allegiance

" and become aliens." Shanks v.Dupont, Ibid. pp. 242,

247.)

Here, in so far as regards the views of the Supreme
Court or its members, the matters stands,—unadjudicated

as decision, but not undetermined as opinion. After

carefully reviewing the whole subject, Chancellor Kent
pronounces the better opinion to be, that a citizen cannot

renounce his allegiance to the United States without

permission of the Government, to be declared by law.

(Commentaries, vol. ii., p. 49.) It is a significant fact,

at all events, that, on so many occasions when the

question presented itself, not one of the judges of the

Supreme Court has affirmed, while others have emphati-
cally denied the unlimited right of expatriation from the
United States.

This exposition of the opinions on the question of the
right of expatriation by the judicial authorities of the
United States would be incomplete without some brief

statement of what has occurred on the subject in the

Courts of the States.

Observations on the subject occur in sundry cases of

the class already spoken of, where the main question was
of land belonging to persons who were born in the

United States before their separation from Great Britain,

but adhered to the mother country. As the law of

England maintains the unalterable perpetuity of allegi-

ance,—and, as that of England, transmitted to many of

the States of the Union, denies the capacity of aliens to

hold lands,—the question of citizenship repeatedly came
before the Courts in the early years of the Republic.

In such a case in the State of Massachusetts, its Su-
preme Court, by Chief Justice Parsons, say :

—

"Protection and allegiance are reciprocal. The Sove-
reign cannot refuse his protection to any subject, nor
discharge him from his allegiance against his consent

;

and he will remain a subject, unless disfranchised as a

punishment for some crime. So, on the other hand, he
can never discharge himself from his allegiance to his

Sovereign, unless the protection which is due to him
from the laws is unjustly denied him." (Ainslie v. Martin,

vi. Mass. R., p. 460.)

Here, a most important condition of the rightfulness

of the claim of society, as against the citizen, is indi-

cated,—namely that the laws of the country afford him
due protection.

In a case of the same character in the State of Penn-
sylvania, her Supreme Court, by Chief Justice Tilghman,
speaks of a " principle not compatible with the Consti-
" tution of Pennsylvania or her sister States ; that is to
" say, that no man can, even for the most pressing rea-
" sons, divest himself of the allegiance under which he
" was born." (Jackson v. Burns, iii. Binney's R.,

pp. 75, 85.)

Allusions to the point as being yet unsettled, occur in

the State of Alabama, in a case where distinction between
emigration and expatriation is well suggested. (Beavers

v. Smith, Alabama Reports, N.S. vol. xi., pp. 20, 29.)

The doctrine is touched, also, in several cases involving

matrimonial rights, as affected by domicil or citizenship ;

but without any result of importance. (See Bishop on
Marriage, b. vii.)

But, of the cases in the several States, those adjudged

by the Courts of Virginia and Kentucky are the most
important, because of the special laws of those two States

on the subject of citizenship ; and these cases also possess

intrinsic interest.

Controversy arose in the State of Virginia, in a matter

not material to be here explained, which presented the

immediate question of expatriation from the State, but

involved in argument that of expatriation generally.

(Murray v. McCarty, ii. Mumford's R., p. 393.)

In this case, Judge Cabell, with concurrence of his

associates of the court, affirms the general right of ex-

patriation in these words :

—

" Nature has given to all men the right of relinquishing

the society, in which birth or accident may have thrown

them, and of seeking subsistence and happiness else-

where ; and it is believed that this right of emigration,

or expatriation, is one of those inherent rights, of which,

when they enter into a state of society, they cannot, by
any compact, deprive or divest their posterity. But,

although municipal laws cannot take away or destroy

this great right, they may regulate the manner, and
prescribe the evidence of its exercise ; and in the absence

of these regulations, juris positiri, the right must be

exercised according to the principles of general law."

(Ibid. pp. 396. 397.)

The same judge suggests reasonable doubt of the

effect of that provision of the law of Virginia, which

requires a formal declaration of the purpose of change

of citizenship. " If," he says, " arguments drawn from
" the long and uniform practice of a country are ever

allowed to have any influence on a question concerning

the construction of its laws, they might here be urged

with much force. For, of the innumerable emigrants

from Virginia, who have overspread the Southern and
Western States and Territories, and filled their highest

offices, it is believed that not one has ever deemed it

necessary to conform to our Act concerning expatria-

tion. Are they still citizens of the State?" (Ibid.

399.)

And he adds expression of opinion, that, "if a citizen

of Virginia shall have departed out of this Common-
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" wealth with an open and avowed, fair and bond fide,
" intention of quitting it, and of becoming a citizen of
" some other State, and shall, in fact, have become a
" citizen thereof, that, from thenceforth, he ceased to be
" a citizen of Virginia, notwithstanding he may have
" omitted to comply with the requisites of our Expatria-
" tion Act." (Ibid. p. 400.)

Judge Roane, another member of the court, dwells on

the important fact of the difference between citizenship

of a State and that of the United States ; the considera-

tion of which leads him to say, among other things :

" I entirely subscribe to the doctrine that the situation

of America, in this particular, is new, and may produce

new and delicate questions ; that we have sovereignties

moving within sovereignties ; that allegiance to a parti-

cular State is one thing, and that to the United States

is another ; that a renunciation of the former allegiance

does not draw after it a renunciation of the latter ; and
that a statute of the United States on the subject of

expatriation is much wanted." (Ibid. 403.)

And the same distinction draws after it the following

reflection :

" The power of expatriation, in relation to the Com-
monwealth of Virginia, is one, with which Congress had
certainly nothing to do ; it is not granted in the instru-

ment of Government ; and it is a fundamental principle

in our system, that each State retains every power,

jurisdiction, and right, which is not delegated to the

United States by the Constitution, nor prohibited by it

to the States. The power of legislation on the subject

of expatriation from the Commonwealth of Virginia,

has not and ought not to have been given up by Virginia,

to the United States." (Ibid. p. -105.)

As to which, it may be observed, that, undoubtedly,

the State of Virginia may determine who is a citizen of

that State, in relation to any matter of the proper juris-

diction of the State, but not in matters of the jurisdic-

tion of the United States. The question of citizenship,

for instance, as affecting the right to hold lands in the

State, the State itself may decide, without interference

on the part of the United States. Not so, in regard to

federal citizenship.

Indeed, in one great class of cases, that of suits in

the courts of the United States by the citizens of one
State against the citizens of another, as provided for by
the Constitution, it has been adjudged that mere simple
removal to one State from another, and residence in the

former, constitutes a change of citizenship in that respect

within the meaning of the Constitution and the Acts of

Congress. (Cooper i\ Galbraith, iii. Washington's
C.C.R., p. 546' ; Case v. Clark, v. Mason's R., p. /().)

The party must of course be otherwise a citizen of the

United States. (Gassies v. Ballon, vi. Peters 761.)

Finally, the members of the court affirm, with one
accord, that, conceding the right of expatriation, however
regulated, its effective exercise depends on the complete-
ness, publicity, and good faith of the assumed act of
expatriation.

Views to the same effect, in substance, appear to have
been entertained by the courts of the State of Kentucky.
In one case, to be sure, the court merely refer to this

matter as a litigated question," and refuse to pass upon
it without necessity. (Brooks v. Clay, iii. A. K. Mar-
shall's R., p. 545. See S. C, Shearer i;. Clay, i. Littell's

R. p. 261.) But, in a later case, the Court of Appeals
of that State, by Chief Justice Robertson, met the great

question directly, and placed it on what are, in my judg-
ment, its true foundations.

In the first place, the court construe the law of Virginia
reasonably, suggesting that the mode of expatriation,

proscribed by that law, is very proper, but " is not, of
" course, the only admissible or satisfactory evidence of
" the fact that the admitted right has been exercised."

In the second place, the court say :

" Whatever may be the speculative or practical doctrine

of feudal governments or ages,

—

allegiance, in these

United States, whether local or national, is, in our judg-
ment, altogether conventional, and may be repudiated
by the native as well as adopted citizen, with the pre-
sumed concurrence of the government, without its formal
or express sanction. Expatriation may be considered a
practical and fundamental doctrine of America. Ame-
rican history, American institutions, and American
legislation, all recognise it. It has grown with our
growth, and strengthened with our strength. The po-
litical obligations of the citizen, and the interests of tin:

Republic, may forbid a renunciation of allegiance by his
mere volition or declaration, at any time, and under all

circumstances. And, therefore, the government, for the
purpose of preventing abuse and securing the public
welfare, may regulate the mode of expatriation. But

when it has not prescribed any limitation on the right,
and the citizen has, in good faith, abjured his country,
and become a subject or citizen of a foreign nation, he
should, as to his native government, be considered as
denationalized, especially so far as his civil rights mav
be involved, and, at least, so long as that government
shall seem to acquiesce in his renunciation of his political

rights and obligations."-—(Alsberry v. Hawkins,, ix.

Dana's R., p. 1/7.)

These are intelligent views :—expatriation a general
right, subject to regulation of time and circumstance
according to public interests ; and the requisite consent
of the State presumed where not negatived by standing
prohibitions.

In conclusion of this part of the subject, it seems
proper to add, that the juridical authorities of the United
States admit that a party may by his own act be subject
to the conflicting obligations of two different allegiances.

(United States v. Williams, ii. Cranch, p. 82, note;
Ainslie v. Martin, ix. Massachusetts R., p. 453; Ser-
geant's Constitutional Law, p. 319.)

A meritorious writer on constitutional law (Mr. Rawle),
has devoted some pages to the discussion of the question.
He maintains, with reason, that no such thing as abso-
lute or indefeasible right of expatriation exists, any more
than absolute or indefeasible right of allegiance; and
suggests consideration of the distinction between mere
emigration, involving question of domicil only, and ex-
patriation, involving of necessity change of allegiance.

(Rawle on the Constitution, ch. 9. See also Duer's
Lectures, p. 302.)

Another legal commentator has been disposed to
affirm, with more absoluteness, the right of expatriation,

and with perhaps insufficient regard for the contingent
rights of the State. (Tucker's Blackstone, vol. ii. pt. 2.

p. 90.)

There is a small, but well-written treatise on the
question by Mr. Hay, elicited by the circumstances in

which the second war between the United States and
Great Britain originated, and which involved, among
other things, extravagant assertions of the doctrine of
indefeasible allegiance, as against British emigrants to
the United States.

In truth, opinion in the United States has been at all

times a little coloured on the subject by necessary
opposition to the assumption of Great Britain to uphold
the doctrine of indefeasible allegiance, and in terms to
prohibit expatriation. Hence we have been prone to
regard it hastily as a question between kings and their

subjects. It is not so. The true question is of the
relation between the political society and its members,
upon whatever hypothesis of right, and in whatever form
of organization, that society may be constituted.

The assumption of a natural right of emigration,
without possible restriction in law, can be defended only
by maintaining that each individual has all possible

rights against society, and the society none with respect

to the individual; that there is no social organization,

but a mere anarchy of elements, each wholly independent
of the other, and no otherwise consociated save than by
their casual co-existence in the same territory. (Ahrens,
Droit Natural, p. 324.)

Accordingly through all the diversities of opinion
respecting the question, the true doctrine of our law is

readily distinguishable, as it appears to me, and is not
in contradiction with jurisprudence, theoretical or posi-

tive, of the enlightened nations of Europe.
If we cursorily inspect the existing laws of different

countries, we discern in them three aspects of the main
question.

In Great Britain the professed theory and the actual
law combine to prohibit expatriation in terms. (Act of
3 James I., cap. 4.) In practice, however, emigration is

permitted, nay encouraged. And, on the other hand,
the most striking negation of the indefeasibility of
allegiance as a principle, is afforded by the Act of Par-
liament of 7 and 8 Victoria, cap. G6, which makes per-

manent a general provision for the naturalization of

aliens in Great Britain. (See Bowyer's Const. Law of

England, p. 406.) Thus it is that the jurisprudence of
England, little capable of generalization, asserts an
assumed rule of public law, or denies it, according to

the caprices of apparent local interest; and her diplo-

macy, with characteristic inconsequence and partiality

of thought, upholds abroad, while it repudiates at home,
the saying of the great republican jurisconsult, civitas

career non est. (Bynkershoek, Quaest. J. Pub. lib i,

cap. 22.)

The singularity of the law of England consists in the
doctrine, that, as explained by Sir William Blackstone,

a natural subject cannot by any possibility or for any

L 2
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reason cease to lie a subject, save by the permission of

his liege lord. (Blackstone's Com. vol. i, p. 369.) And
this, adds Blaekstone, is a " principle of universal law ;"

in support of which strange assertion he cites,—not any

of the great authorities of universal or public law,—all

of whom, as wc shall presently see, maintain the con-

trary, but a common lawyer of his own country, namely,

Sir 'Matthew Hal". (Pleas of the Crown, vol. i, p. 6'8.)

And a very modern commentator on the laws of England
(Mr. Anstey) adheres to the doctrine, applying to every

Englishman who leaves the country, the phrase of

amittit regnum sed non reyem. (Lectures on the Laws of

England, p. 94.)

In other countries, the party emigrating contrary to

law may lose the civil lights of his birthplace, and
become liable to forfeitures of a local description, but
without drawing upon himself the extreme consequences

involved in the doctrine of the laws of England.
Thus, the Code Napoleon provides, that, " The quality

" of Frenchmen will be lost: 1, by naturalization acquired
" in a foreign country ; 2, by the acceptance, without
" authority of the government, of public functions con-
" ferred by a foreign government ; 3, by establishment in

" a foreign country without purpose of return." (Art. 17.)

It also provides the means of recovering the lost quality,

except in the case of the party bearing arms against

his country. (Art. 18, 20,21.) There are several decrees,

one of the reign of Louis XIV., and two of that of

Napoleon I., which add confiscations and loss of civil

rights, as the penalty of any Frenchman expatriating

himself without public authority. But some doubt
exists whether these decrees are now in force, and at any
rate they are not so, as respects the provision of confis-

cation : the doctrine of the general right of expatriation

being maintained in France. (Dalloz, Die. Jur. voc.

Droit Civil, 53.)

Spain and the Spanish American Republics contem-

plate and provide for voluntary expatriation. (Escriche,

Die, sub. voce. Espanol, Natural.)

It is a curious fact, that, at the time when Byncker-

shoek wrote, the Governments, which prohibited expa-

triation under penalties, were Great Britain, Russia,

France, and China. (Quaest. Juris. Publ. lib. i. cap. 22.)

Then, as now, expatriation was lawful in Spain ; as it

now is in the Spanish American Republics. (Escriche,

ubi, supra.) And the public policy of Spain has never

been otherwise in this relation. (Dou, Derecho Publico,

lib. i, tit. 7.)

But the most explicit and complete enactments on the

subject, are those of some of the States uf the Germanic
Confederation. I take as example the legislation of

Austria and Prussia.

In each of these countries emigration is permitted by
law, but regulated. In neither of them can expatriation

take place legally in evasion of military duly. In both
special conditions apply to the time of war. In Prussia

permission to emigrate is not refused unless for pre-

scribed causes, appertaining to military or civil obliga-

tions : in Austria it may be refused at discretion. In
Prussia ten years residence in a foreign country, with
some exceptions, effects the result of expatriation : this

provision is omitted in Austria. Of each eystem, the
common and essential feature is a standing provision

for emigration on application to the public authorities.

(Decree of the Emperor Francis I., of March 24, 1832:

Circular of King Frederick William, of December 31,

1842.)

In the United States, as we have seen, there is no
provision of federal law which defines citizenship ; and
none which expressly forbids or expressly authorizes the
expatriation of citizens of the United States.

On several occasions, when the question was before

Congress, doubts were suggested whether the Federal

Government has power to legislate on the subject. I

cannot perceive the force of these doubts. Citizenship

is a federal qualification for the tenure of office, and for

the enjoyment of many other rights under the Constitu-
tion of the Union. What constitutes citizenship of the
I baited States cannot be determined by the several States.

If they were to undertake it. they would be found to

differ radically and irreconcilably in the matter. If

Congress cannot do it then the I'nion is in the singular

predicament of the constitutional impossibility of ascer-

taining who compose it, who may be its President,

Senators, and Representatives. No such impossibility

exists. Whin Congress enacts that only citizens of the
United S, competent to do certain things, it may
well proceed to say, if it choose, who the persons thus
designated are. and to define them by classes or descrip-

tion of inclusion or exclusion. If it could not say this

directly, and by systematic definition, in the way other

nations do, it could say it indirectly by acts of penalty

;

it could say what are the circumstances of time or man-
ner in which the act of emigration would or would not
deprive an American of rights, or subject him to penal-
ties and forfeitures. But the idea that citizenship, or
the loss of it, cannot be defined by Congress, is one of
the lingering prejudices of the common law, which relies

upon judicial exposition to deduce general rules from
particular cases, instead of laying down general rules by
previous legislative survey of the subject matter. Thus
it is that Congress leaves this question to the fortuitous
occurrence of some judicial contingency, in which it may
be definitely disposed of by decision of the Supreme
Court.

In the absence of such a decision, we are compelled to

reason out a conclusion in the premises, with aid of
analogies of our own or of the public law applicable
thereto.

The doctrine of absolute and perpetual allegiance—the
root of the denial of any right of emigration— is inad-
missible in the United States. It was a matter involved
in, and settled for us by, the Revolution, which founded
the American Union.

Moreover, the right of expatriation, under fit circum-
stances of time and of manner, being expressly asserted
in the legislation of several of the States, and confirmed
by decisions of their Courts, must be considered as thus
made a part of the fundamental public law of the United
States.

Most of the jurisconsults and judges, who have had
occasion to discuss the subject, admit, as we see, either

directly or indirectly, that it is a question of circum-
stances and conditions.

The admissibility of change of allegiance in the United
States without necessary express co-operation of the
foreign government, is implied by the naturalization
acts, which require conditions of residence, of personal
character, of publicity, and of actual abjuration of the
foreign allegiance, as indispensable to the consummation
of an act of expatriation.

I think, in consideration of these premises, that the
omission of the federal laws to enact any express or
specific restraints on expatriation, is tacit or implied
consent, subject only to such conditions of good faith,

of discharge of subsisting obligations to the society left,

and of consummated expatriation in fact, as the prin-

ciples of international right require to be observed.

As a question of natural right, emigration belongs to

the general category of those elements of individual

happiness which every citizen is entitled to pursue, but
in subordination, always to the general welfare. (Gro-
tius. De Jure Bell, ac Pacis, lib.ii, ch. 5, no. 24 ; Wolff,
Jus Naturae, part vii, cap. i, s. 186, 187 ; Burlamaqui,
Droit de la Nature, p. 2, ch. 5, s. 13; Almeda, Derecho
Publico, torn, i, cap. 17).

The society cannot absolutely take away this right,

but may regulate it in such way as to reconcile the
interest of the individual and of the community.
(Wolff, Jus Naturae, pars viii, cap. 3, s. 415 ; Vatte!,

Droit des Gens, liv. i, ch. 19, s. 10.)

In fine, the present state of the law of nations and of
nature on this point is well stated by D. Antonio
Riquelme, as follows :

" It is a recognized principle of the law of nations

that all can change their primitive nationality, according
to their convenience. This principle, admitted by all

the world, and in virtue of which every individual may
renounce the nationality which birth combined with
parentage gives him, does not release him, who avails

himself of it. of the obligations which he owes to his

country; so that the citizen or subject, who. without

authorization of his government, accepts the nationality

of a foreign state, ma}- he called upon for the perform-

ance of the personal charges imposed on him by his

primitive country in the form which the laws establish.

Thus, a deserter from the military Bervice, who becomes
naturalized in the state to which he Hies, though not

subject to extradition without special treaty authorizing

it, if, nevertheless, he come within thejurisdiction of the
authorities of his primitive country, cannot be reclaimed

by his new one. but remains bound to fulfil the obliga-

tions of his service. While the law of nations concedes

to individuals the liberty P* changing their nationality,

it also empowers a state to restrict this faculty in certain

circumstances, as in case of war and others, in return for

the services and protection, which it bestows on the

citizen or subject ; and when he changes his nationality

in contempt of the laws, he gives occasion for the dis-

regard of his new nationality." (Derecho Internacional,

torn, i. p. 319).

In the absence of general prohibition, general consent



NATURALIZATION COMMISSION :—APPENDIX TO THE REPORT.

of the state is presumed. "Vel si consenu expresso

out tncito." (Puffendorf, De Officio Hominis et Civis,

lib. ii. cap. IS.) Or, in the words of Bynkershoek, " Si

non sit lex quae prohibeat, utique licet subditi condi-

tionem exuere, et civitatem ut lubet mutare." (Quses-

tioncs Juris Publici, lib. i, cap. 22).

Of course, the citizen cannot apply such implied consent

to any act of pretended emigration, which is itself a viola-

tion otherwise of the law, either public or municipal, as

in the case of illegal military enterprises; nor, by it,

can he escape the punishment of crime or the perfor-

mance of local contracts, nor appeal to it as a mask to

cover desertion or treasonable aid of the public enemy.

I am not prepared to say that the right of a citizen of

the United States to expatriate himself, implied in the

absence of any prohibition, may not be exercised in time

of war ; but, 'if so, it would have to be done with atten-

dant circumstances clearly showing good faith, in order

to be justifiable ; and, it is not easy to see how citizen-

ship could be transferred in time of war to the foreign

enemy in such way as to escape reprehension, if the

party* should afterwards return to the United States.

And, whether in peace and war, the expatration would

have to he an actual one, by foreign residence, and with

authentic renunciation of the pre-existing citizenship.

Under the circumstances and with the conditions thus

indicated, and subject to such others as the public

interest might seem to Congress to require to be im-

posed, it seems to me that the right of expatriation

exists, and may be freely exercised by the citizens of the

United States.

I have the honour to be, very respectfully,

Hon. William L. Marcy, C. Cushing.

Secretary of State.

(B.)

United States Naturalization Act, 1802.

Seventh Congress.—Session I.

Chap, xxviii.—An Act to establish an uniform rule of

naturalization, and to repeal the Acts heretofore passed

on that subject.

Be it enacted by the Senate and House of Represen-

tatives of the United States of America in Congress

assembled, That any alien, being a free white person,

may be admitted to become a citizen of the United

States, or any of them, on the following conditions and

not otherwise

:

First, That he shall have declared on oath or affirma-

tion, before the supreme, superior, district or circuit

court of some one of the states, or of the territorial

districts of the United States, or a circuit or district

court of the United States three years at least, before

his admission, that it was bond Jide his intention to

become a citizen of the United States, and to renounce

for ever all allegiance and fidelity to any foreign prince,

potentate, state, or sovereignty whatever, and particularly,

by name, the prince, potentate, state, or sovereignty,

whereof such alien may at the time be a citizen or

subject.

Secondly, That he shall, at the time of his application

to be admitted, declare on oath or affirmation, before

some one of the courts aforesaid, that he will support
the constitution of the United States, and that he doth
absolutely and entirely renounce and abjure all alle-

giance and fidelity to every foreign prince, potentate,

state, or sovereignty whatever, and particularly, by name,
the prince, potentate, state, or sovereignty whereof he
was before a citizen or subject, which proceedings shall

be recorded by the clerk of the court.

Thirdly, That the court admitting such alien shall be
satisfied that he has resided within the United States

five years at least, and within the state or territory where
such court is at the time held one year at least, and it

shall further appear to their satisfaction that during
that time he has behaved as a man of good moral
character, attached to the principles of the constitution

of the United States, and well disposed to the good
order and happiness of the same. Provided, that the
oath of the applicant shall, in no case, be allowed to
prove his residence.

Fourthly, That in case the alien applying to be ad-
mitted to citizenship shall have borne any hereditary
title, or been of any of the orders of nobility in the
kingdom or state from which he came, he shall, in addi-
tion to the above requisites, make an express renun-
ciation of his title or order of nobility in the court to
which his application shall be made, which renunciation
shall be recorded in the said court.

Provided, That no alien who shall be a native-born

citizen, denizen, or subject of any country, state, or

sovereign with whom the United States shall be at war
at the time of his application, shall be then admitted to

be a citizen of the United States. Provided also, that

any alien who was residing within the limits or under
the jurisdiction of the United States before the twenty-

ninth day of January one thousand seven hundred and
ninety-five may be admitted to become a citizen, on due
proof made to some one of the courts aforesaid, that he

has resided two years at least within and under the

.jurisdiction of the United States, and one year at least

immediately preceding his application within the state

or territory where such court is at the time held, and on
his declaring on oath or affirmation that he will support

the constitution of the Unired States, and that he doth
absolutely and entirely renounce and abjure all allegiance

and fidelity to any foreign prince, potentate, state, or

sovereignty whatever, and particularly, by name, the

prince, potentate, state or soveignty whereof he was be-

fore a citizen or subject, and moreover on its appearing

to the satisfaction of the court that during the said term
of two years he has behaved as a man of good moral

character, attached to the constitution of the United
States, and well disposed to the good order and happiness

of the same ; and where the alien applying for admission

to citizenship shall have borne any hereditary title, or

been of any of the orders of nobility in the kingdom or

state from which he came, on his moreover making in

the court an express renunciation of his title or orders of

nobility, before he shall be entitled to such admission

;

all of which proceedings, required in this proviso to be

performed in the court, shall be recorded by the clerk

thereof: and provided also, that any alien who was
residing within the limits and under the jurisdiction of

the United States at any time between the said twenty-

ninth day of January one thousand seven hundred and
ninety-five and the eighteenth day of June one thousand

seven hundred and ninety-eight, may within two years

after the passing of this Act be admitted to become a

citizen without a compliance with the first condition

above specified.

Sec. 2. Provided also, and be it further enacted : That
in addition to the directions aforesaid, all free white per-

sons being aliens, who may arrive in the United States

after the passing of this Act, shall in order to become

citizens of the United States make registry and obtain

certificates, in the following manner, to wit : Every per-

son desirous of being naturalized shall, if of the age of

twenty-one years, make report of himself, or if under the

age of twenty-one years or held in service, shall be re-

ported by his parent, guardian, master or mistress, to

the clerk of the district court of the district where such

alien or aliens shall arrive, or to some other court of

record of the United States, or of either of the territorial

districts of the same or of a particular state, and such

report shall ascertain the name, birthplace, age, nation,

and allegiance of each alien, together with the country

whence he or she migrated, and the place of his or her

intended settlement ; and it shall be the duty of such

clerk on receiving such report to record the same in his

office, and to grant to the person making such report,

and to each individual concerned therein, whenever he

shall be required, a certificate under his hand and seal

of office of such report and registry, and for receiving

and registering each report of an individual or family he

shall receive fifty cents ; and for each certificate granted

pursuant to this Act to an individual or family, fifty

cents, and such certificate shall be exhibited to the court

by every alien who may arrive in the United States after

the passing of this Act on his application to be natu-

ralized as evidence of the tune of his arrival within the

United States.

Sec. 3. And whereas doubts have arisen whether cer-

tain courts of record in some of the states are included

within the description of district or circuit courts : Be it

further enacted, that every court of record in an indi-

vidual state, having common law jurisdiction and a seal

and clerk or prothonotary, shall lie considered as a

district court within the meaning of this Act ; and every

alien who may have been naturalized in any such court

shall enjoy, from and after the passing of the Act, the

same rights and privileges as if he had been naturalized

in a district or circuit court of the United States.

Sec. 4. And be it further enacted :
That the children

of parents duly naturalized under any of the laws of the

United States, or who, previous to the passing of any

law on that subject by the government of the United

States, may have become citizens of any one of the said

states under the laws thereof, being under the age of

twenty-one years at the time of their parents being so

L 3
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naturalized or admitted to the rights of citizenship,

shall, if dwelling in the United States, he considered as

citizens of the United States, and the children of persons

who now are or have heen citizens of the United States,

shall, though born out of the limits and jurisdiction of

the United States, be considered as citizens of the United

States : Provided, That the right of citizenship shall

not descend to persons whose fathers have never re-

sided within the United States : Provided also, that no

person heretofore proscribed by any state, or who has heen

legally convicted of having joined the army of Great

Britain during the late war, shall be admitted a citizen

as aforesaid, without the consent of the Legislature of

the State in which such person was proscribed.

Sec. 5. And be it further enacted, That all Acts here-

tofore passed respecting naturalization, be and the same

are hereby repealed.

Approved April 14, 1802.

Practical Forms annexed to a Manual of the United

States Naturalization Laws, published by an United

States Barrister, 1855.

1 . Declaration of Intention.

I, A. B., do declare on oath (or affirmation) that it is

bondfide, my intention to become a citizen of the United

States, and to renounce for ever all allegiance and fidelity

to every foreign Prince, Potentate, State, or Sovereignty

whatever, and particularly to [here insert the name of the

Prince, Potentate, State, or Sovereignty, whereof the alien

may at the time be a citizen or subject].

A.B.

Sworn in open court, this day of , 18 ,

before me L. F. Clerk, of

2. Oath to support the Constitution.

I, A. B., do declare on oath (or affirmation) that I

will support the constitution of the United States, and
that I do entirely renounce and abjure all allegiance

and fidelity to every foreign Prince, Potentate, State, or

Sovereignty whatever, and particularly to [here insert

the name of the Prince, Potentate, State, or Sovereignty,

whereof the applicant was before a citizen or subject].

A.B.

Sworn in open court, this lay of , 18 ,

before me L. F. Clerk, of

[If the applicant, has borne any title or been of any order

of nobility, he must also expressly renounce it.]

3. Oath of Citizens to prove Residence.

State of New York, County, S.S.

C. D., of , and E. F., of
,

being duly sworn, do severally depose, and each for

himself says, that he is a citizen of the United States,

that he is well acquainted with the aforesaid A. B,;

that the said A. B. has resided for the last five years

within the United States, and for one year past within

the State of New York, and that during that time he
has behaved as a man of good moral character, attached

to the principles of the Constitution of the United States,

and well disposed to the good order and happiness of

the same.

CD.
E.F.

Sworn in open court, this day of , 18 ,

before me L. F. Clerk, of

4. Certificate of Citizenship.

United States of America, State of
,

County, S.S.

Be it remembered, that on the day of

in the rear one thousand eight hundred and
A.B., late of , in , now of

,

in the State of , aforesaid, appeared

in the Court of . being a Court of

Record, having common law jurisdiction and a seal and
clerk, and applied to the said Court to be admitted to

become a citizen of the United States of America,
according to law : And the said A. li. having thereupon
produced to the Court such evidence, taken such oath,

and made such declaration and renunciations as are

required by law : thereupon L< was ordered by the said

Court to be a citizen of the United States of America.
in testimony whereof, the seal of the said Court is

hereunto affixed this day of is , and in

the year of our independence

(L.8.) By the Court. L. F., Clerk.

(C)

" ANX," Smith.

This ship, under American colours, was seized in the
River Thames, by the Marshal of the Admiralty, on the
1st of August 1812. A claim was given by the master,
who was also sole owner of the ship, describing himself
to be a British subject, and as such entitled to the
benefit of the Order in Council of November 1812.
directing the restitution of British ships under the
American flag. It appeared that he was a native of
Scotland, and that his wife and family resided in that
country, but that he had himself been admitted a citizen

of America about sixteen years ago, upon taking an oath
that he had been sailing out of the American port for two
years; that from the year 1799 till 1805, he had been
connected with a house of trade at Glasgow, which had
an establishment at New York, and another at Charles-
town, and that he had occasionally resided at each of
the last-mentioned places ; that he had purchased this
vessel at public auction in America, and had made three
voyages in her, the two first from Charlestown to
Kingston in Jamaica, returning each time in ballast,

and the last from Charlestown to the River Thames.
The question was, whether, from the residence and
employment of this man, he was, quoad this vessel, to
be considered as a British subject.

Judgment.

Sir W. Scott.—This ship, when seized by the Marshal
in the River Thames, was under the American flag but,
according to the account given by the master, was not
furnished with the American, or indeed with any pass
whatever. It is very difficult to conceive that tins was
the true state of the case, since the ship was not only
American-built, but likewise American owned, as far, at
least, as the ostensible character of the claimant is

concerned ; for though he could not altogether throw off
his allegiance to his native country, he had been admitted
a citizen of the United States. I cannot conceive, there-
fore, why the pass was not granted, or what obstacle
prevented this man from obtaining so important a
document. I must presume that the vessel was furnished
with an American pass ; but, supposing the case to be
otherwise, still, if the ship was furnished with the
documents usually granted to American ships, the same
rule of law must be applied as if she had been furnished
with a regular flag and pass. The ship must be con-
clusively held to be American property and consequently
subject to condemnation.

It is said, however, that this ship is protected by the
Order in Council issued on the 28th of November 1812,
by which it is directed " that all vessels under the flag of
" the United States of America which are bona fide and
" wholly the property of His Majesty's subjects, and not
" purchased by them subsequent to the date of hostilities
" on the part of the United States of America, and
" which shall have been detained in port under the
" embargo, or shall have sailed to or from the ports of
" this kingdom previous to the knowledge of hostilities,
" and shall have been captured on such voyage, shall be
" restored to the British owners, upon satisfactorv proof
" being made to the High Court of Admiralty, or the
" Courts of Vice-Admiralty, to which they 'shall be
" taken for adjudication, that the said vessels are bond
' fide and wholly the property of His Majesty's subjects
" as aforesaid, and had been engaged in trade as above
" described." A claim has been given for this ship by
Mr. Smith, describing himself to be a British subject ;

and, if he is a British subject, he will, under this Order
in Council, be entitled to restitution.

The question therefore, comes to this, whether the
claimant is, quoad this property, to be considered a
British subject. For some purposes he is undoubtedly
so to be considered. He is born in this country, and is

subject to all the obligations imposed upon him by his
nativity, lie cannot shake off his allegiance to his
native country, or divest himself altogether of his British
character by a voluntary transfer of nimself to another
country. For the mere purposes of trade he may.
indeed, transfer himself to another State, and may
acquire a new national character. An English subject,
residi in a m ral .•

fch the
enemy of this country in all articles, with the exception
of those which are of a contraband nature : but a trade
in snHi articles would be contrary to his allegiance.
Now. the account which he gives of hims
" was born at Falkirk, in Scotland

; that during the last
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" seven years he has been chiefly at sea, but, when at

" homo, he has lived, and still lives, at Bathgate, in the
•• shire of Linlithgow, in North Britain ; that he is a
" subject of our Sovereign Lord the Xing, but, about
" sixteen years ago, he was admitted a citizen of the
" United States of America, for the purpose of commerce
" only." Why, this transaction is for the purpose of

commerce. According to his own account, then, he

ceased to be a British subject for commercial purposes.

He goes on to say, that he was admitted "for the
" purpose of covering a ship of his own, to enable her
" to sail without risk of capture, and he was so admitted
•' by the magistrates of Philadelphia, on oath being
" made that he had sailed out of an American port for

" two years ; that he hath never been admitted a
" burgher or freeman of any city or town, but, from the
" year 1799 to the year 1805, the deponent having been
" connected in a house of trade at Glasgow, which had
" a house at New York, and another at Charlestown in
" South Carolina," so that, from 1799 to the year 1805,

he might, as far as he was connected with the house at

Glasgow, and for that particular branch of his trade, be

considered a British subject. But since that time, I

understand him to say that he has withdrawn altogether

from that connection. He says afterwards, in answer to

the ninth interrogatory, " that he is a North Briton by
" birth, and, when he is at home, his place of residence
" is Bathgate, in the shire of Linlithgow, in North
" Britain, where his wife and family reside, and where
" he the deponent hath always resided from the time he
" was ten or eleven years of age, when he was not at sea
" or in foreign parts." The affirmative part of his

history, as far as it goes, shews that he lived very much
abroad, and principally at New York or Charlestown in

America. True it is that he had no house in either of

these places, but he was there as a single man. It is

not the mere circumstance of leaving a wife and family

in Scotland that will avad him for the purpose of re-

taining the benefit of his national character. He cannot
be permitted to take the advantage of both characters at

the same time, and in the same adventure. The utmost
that can be allowed to him is, that he should be entitled

to the one character or the other, according to the cir-

cumstances of the transaction. When the vessel herself

is American- built, when the personal residence of the
owner, as far as he has any, is in America (for it does

not appear that this man at all resided in Scotland), it

would be difficult to say that it could be any other than
an American transaction. Since the purchase of this

ship by Mr. Smith, he has made three voyages, two of

them to Kingston in Jamaica, and one to the port of

London ; but to the ports of Scotland he has never
sailed, nor does it appear that he has even visited his

wife and family in that country. He has been sailing

constantly out of American ports, and his prevailing

destination has been to the West India islands. It is

(juite impossible that he can be protected under the
Order in Council, which applies only to those who are

clearly and habitually British subjects, having no inter-

mixture of foreign commercial character. It never could
be the intention of His Majesty's Goverment that the
benefit of this Order should be extended to a person who
has thrown off his allegiance, and estranged himself from
his British character, as far as his own volition and act

could do. I am of opinion that Mr. Smith is not
entitled to the benefit of the Order in Council, and
therefore I reject the claim.—Ship condemned.

(D.)

Extrait des Minutes du Greffe du Tribunal Civil de
premiere instance de VArrondissement de VVissem-

Iioutij, De'partement du Bus Rhin.

Le Tribunal Civil de premiere instance de l'arron-

dissement de Wissembourg a rendu le Jugement
suivant:

—

Audience du vingt-cinq Avril, mil huit cent soixante :

Entre Michel Zeiter, cultivateur, domicilie aux Etats-
Unis de l'Amerique, Demandeur, comparant par Maitre
Volpert, son avoue;

Contre M. le Prefet du Bas Rhin, Defendeur.
Apres avoir om u. l'audience du vingt courant, les

conclusions de M. de Ring, substitut du Procureur
Imperial, et apres en avoir delibere en la Chambre du

. Conseil

;

Attendu que les tribunaux sont competents d'apres

l'Article vingt-six de la Loi du vingt-un Mars, mil huit

cent trente-deux, pour decider les questions relatives a
l'etat ou aux droits civils des jeunes gens appele's a faire

partie du contingent de l'arme'e; attendu que, d'apres

l'Article deux de la meme Loi, nul ne peut etre admis
dans les troupes Francaises s'il n'est Francais :

Que le Demandeur pretendant qu'il a perdu sa
qualite de Francais par sa naturalisation en pays e'tranger,

il n'y a pas a s'inquieter si cette naturalisation en pays
etranger a eu lieu sans l'autorisation du Gouvernement
Francais, contrairement aux prescriptions du Decret du
vingt-six Aout, mil huit cent onze, rnais seulement si, au
moment actuel, le Demandeur est encore Francais.

Attendu que le Demandeur rapporte un certificat

constatant qu'il s'est presente devant la Cour des Plaids

Communs du Comte d'Essex, Etat de New Jersey, et a
fait la demande d'etre admis a devenir citoyen des Etats
Unis d'Amerique, mais qu'il n'est pas justifie que cette

formalite suffise pom- confe'rer cette qualite
-

; que le

Tribunal doit exiger un supplement de renseignements,
tel, par exemple, qu'une attestation du Consul des Etats
Unis en France de reconnaissance du titre de citoyen

des Etats Unis d'Amerique.
Par ces motifs, le Tribunal surseoit a statuer sur la

demande jusqu'a ce que le Demandeur rapporte une
attestation du Consul des Etats Unis en France, con-
statant qu'il a rempli toutes les formahtes necessaires
pour devenir citoyen des Etats Unis, ou toute autre
piece justificative de sa nouvelle nationalite, et le con-
damne des a present aux depens.
Juge et prononce a l'audience publique du Tribunal

Civil de l'arrondissement de Wissembourg presents
Messieurs Bardy, President ; Lanth et Stoffel, Juges

;

et Richert, Procureur Imperial.

(Signe') N. Bardy, et

Vogt,
Commis Greffier.

Extrait des Minutes du Greffe du Tribunal Civil de
premiere instance de I'Arrondissement de Wissem-
bourg, Bas Rhin.

Le Tribunal Civil de premiere instance de l'arron-

dissement de Wissembourg a rendu le Jugement
suivant :

—

Audience du deux Juin, mil huit cent soixante :

Entre Michel Zeiter, cultivateur, domicilie aux Etats
Unis d'Amerique, Demandeur, comparant par Maitre
Volpert, avoue

;

Contre M. le Prefet du Bas Rhin, Defendeur, repre-
sente' par M. le Procureur Imperial.

Apres avoir oui les conclusions respectives des parties,

ainsi que celles du Ministere Public :

Attendu que, par la production du certificat qui lui a
ete' delivre le vingt-huit Mai dernier, par le Consul des
Etats Unis a Paris, et qui a ete enregistre a Wissem-
bourg aujourd'hui, le Demandeur a justifie qu'il est

citoyen Americain

:

Le Tribunal donne acte au Demandeur de ce que, par
la production du dit certificat, il a satisfait au Jugement
rendu en ce Siege le vingt-cinq Avril dernier.
En consequence dit et reconnait que le Demandeur,

Michel Zeiter, par- sa naturalisation en pays etranger, a
perdu la quahte de Francais, et le condamne aux
depens.

Juge et prononce' a l'audience publique du Tribunal
Civil de l'arrondissement de Wissembourg : presents,
Messieurs Bardy, Pre'sident ; Lanth et Stoffel, Juges ;

et De Ring, substitut du Procureur Imperial.

(Signe) N. Bardy, et

Vogt,
Commis Greffier.

Note.—M. Treitt, who has procured the copy of this

paper, states that the Judgment attracted little attention

at the time it was given, and that it must not be
accepted as a definitive exposition of French Law, on a
point which, as he bebeves, is still open to controversy.

(E.)

Extracts of an Opinion of Mr. Attorriey+General Bates,

dated November 29, 1862.

Who is a citizen ? What constitutes a citizen of the
United States ? I have often been pained by the fruit-

less search in our law books and the records of our
Courts for a clear and satisfactory definition of the

L 4
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phrase citizen of the United States. I find no such

definition, no authoritative establishment of the meaning

of the phrase, neither by a course of judicial decision in

our Courts nor by the continued and consentaneous

action of the different hranches of our political Govern-

ment. For ought I see to the contrary, the subject is

now as little understood in its details and elements, and

the question as open to argument and to speculative

criticism, as it was at the beginning of the Government.

Eighty years of practical enjoyment of citizenship, under

the Constitution, have not sufficed to teach us either the

exact meaning of the word or the constituent elements

of the thing we prize so highly.

In most instances, within my knowledge, in which the

matter of citizenship has been discussed, the argument

has not turned upon the existence and the intrinsic

qualities of citizenship itself, but upon the claim of some
right or privilege as belonging to and inhering in the

character of citizen. In this way we are easily led into

errors both of fact and principle. We see individuals,

who are known to be citizens, in the actual enjoyment

of certain rights and privileges, and in the actual exer-

cise of certain powers, social and political, and we, in-

considerately, and without any regard to legal and logical

consequences, attribute to those individuals, and to all

of their class, the enjoyment of those rights and privi-

leges and the exercise of those powers as incidents to

their citizenship, and belonging to them only in their

quality of citizens.

In such cases it often happens that the rights enjoyed

and the powers exercised have no relation whatever to

the quality of citizen, and might be as perfectly enjoyed

and exercised by known aliens. For instance, General

Bernard, a distinguished soldier and devoted citizen of

France, for a long time filled the office of General of

Engineers in the service of the United States, all the

time avowing his French allegiance, and, in fact, closing

his relations with the United States by resigning his

commission and returning to the service of his own
native country. This and all such instances (and they

are many), go to prove that in this country the legal

capacity to hold office is not confined to citizens, and
therefore, that the fact of holding any office for which

citizenship is not specially prescribed by law as a quali-

fication is no proof that the incumbent is an American
citizen.

Again, with regard to the right of suffrage, that is the

right to choose officers of Government, there is a very

common error to the effect that the right to vote for

public officers is one of the constituent elements of

American citizenship, the leading faculty indeed of the

citizen, the test at once of this legal right, and the suffi-

cient proof of his membership of the body politic. No
error can be greater than this, and few more injurious to

the right understanding of our Constitutions and the

actual working of our political Governments. It is not

only not true in law or in fact, in principle or in practice,

but the reverse is conspicuously true ; for I make hold

to affirm that, viewing the nation as a whole, or viewing

the States separately, there is no district in the nation

in which a majority of the known and recognized citizens

are not excluded by law from the right of suffrage.

Besides those who are excluded specially on account of

some personal defect, such as paupers, idiots, lunatics,

and men convicted of infamous crimes, and, in some
States, soldiers, all females and all minor males are also

excluded. And these, in every community make the

majority ; and yet, I think, no one will venture to deny
that women and children, and lunatics, and even convict

felons may be citizens of the United States.

Our code (unlike the codes of France, and perhaps
some other nations) makes no provision for loss or legal

deprivation of citizenship. Once a citizen whether
natus or datus,) as Sir Edward Coke expresses it,) always

a citizen, unless changed by the volition and act of the

individual. Neither infancy nor madness nor crime can
take away from the subject the quality of citizen. And
onr laws do, in express terms, declare women and chil-

dren to be citizens. See, for one instance, the Act of

Congress of February 10, lSoj, It) Stat., 604.

The Constitution of the United States does not declare

who are and who are not citizens, nor does it attempt to

describe the constituent elements of citizenship. It

leaves that quality where it found it, resting upon the
fact of home, birth, and upon the laws of the several

States. Even in the important matter of electing

members of Congress it doss no more than provide that
" the House of Representatives shall be composed of
" members chosen every second year by the people of the
" several States, and the electors in the several States shall

" have the qualifications requisite for the electors of the
" most numerous branch of the State Legislature." Here
the word citizen is not mentioned, and it is a legal fact,

known of course to all lawyers and publicists, that the
constitutions of several of the States, in specifying the

qualifications of electors, do altogether omit and ex-

clude the words citizen and citizenship. I will refer,

in proof, to but three instances.

1. The Constitution of Massachusetts, adopted in

lZ/U-i^O, in Article 4 of section 3, cap. 1, provides as

follows:—"Every male person, being twenty-one years
" of age, and resident of a particular town in this Com-
" monwealth for the space of one year next preceding,
" having a freehold estate within the same town of the
'' annual income of three pounds, or any estate of the
'" value of sixty pounds, shall have the right to vote in
" the choice of representative or representatives for
" said town."

2. The Constitution of North Carolina, adopted in

1/7G, after a Bill of Rights, and after reciting that
" whereas allegiance and protection are, in their nature,
" reciprocal, and the one should of right be refused
" where the other is withdrawn," declares, in section s,

" that all freemen at the age of twenty-one years, who
" have been inhabitants of any one county within the
" State twelve months immediately preceding the day of
" any election, and shall have paid public taxes, shall
" be entitled to vote for members of the House of Com-
" mons for the county in which he resides."

3. The Constitution of Illinois, adopted in ISIS, in

Article 2, section 2", declares that " in all elections all

" white male inhabitants above the age of twenty-one
" years, having resided in the State six months next
" preceding the election, shall enjoy the right of an
" elector ; but no person shall be entitled to vote except
" in the county or district in which he shall actually
" reside at the time of the election."

These three Constitutions belong to States widely
separated in geographical position, varying greatly from
each other in habits, manners, and pursuits, having
different climates, soils, productions, and domestic insti-

tutions, and yet not one of the three has made citizenship

a necessary qualification for a voter ; all three of them
exclude all females, but only one of them (Illinois) has
excluded the black man from the right of suffrage.

And it is historicallytrue that the practice has conformed
to the theory of those Constitutions respectively ; for

without regard to citizenship, the coloured man has not
voted in Illinois, and freemen of all colours have voted

in North Carolina and Massachusetts.

From all this it is manifest that American citizenship

does not necessarily depend upon nor co-exist with the

legal capacity to hold office and the right of suffrage,

either or both of them. The Constitution of the United
States, as I have said, does not define citizenship

;

neither does it declare who may vote, nor who may
hold office, except in regard to a few of the highest

national functionaries. And the several States, as far as

I know, in exercising that power act independently
and without any controlling authority over them, and
hence it follows that there is no limit to their power in

that particular but their own prudence and discretion :

and therefore we are not surprised to find these faculties

of voting and holding office are not uniform in the

different States, but are made to depend upon a variety

of facts, purely discretionary, such as age, sex, race,

colour, property, residence in a particular place, and
length of residence there.

On this, point, then, I conclude that no person in the

United States did ever exercise the right of suffrage in

virtue of the naked, unassisted fact of citizenship. In

every instance the right depends upon some additional

fact and cumulative qualification, which may as per-

fectly exist without as with citizenship.

I am aware that some of our most learned lawyers and
able writers have allowed themselves to speak upon this

subject in loose and indeterminate language. They speak
" of all the rights, privileges, and immunities guaranteed
" by the Constitution to the citizen" without telling us
what they are. They speak of a man's citizenship

as defective and imperfect, because he is supposed not to

have "all the civil rights" (all the jura cmtatis,aa ex-

pressed by one of my predecessors), without telling what
particular rights they are nor what relation they have, if

any, with citizenship. And they suggest, without

affirming, that there may be different grades of citizen-

ship, of higher and lower degree in point of legal virtue

and efficacy; one grade "in the sense of the Constitu-

tion," and another inferior grade made by a State and
not recognized by the Constitution.
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In my opinion the Constitution uses the word citizen

only to 'express the political quality of the individual in

his relations to the nation ; to declare that he is a

member of the body politic, and bound to it by the reci-

procal obligation of allegiance on the one side and

protection on the other. And I have no knowledge of

any other kind of political citizenship, higher or lower,

statal or national; or of any other sense in which the

word has been used in the Constitution, or can be used

properly in the laws of the United States. The phrase
" a citizen of the United States," without addition or

qualification, means neither more nor less than a mem-
ber of the nation. And all such are, politically and
legally, equal—the child in the cradle and its father in

the Senate are equally citizens of the United States

;

And it needs no argument to prove that every citizen

of a State is, necessarily, a citizen of the United States ;

and to me it is equally clear that every citizen of the

United States is a citizen of the particular State in

which he is domiciled.

And as to voting and holding office, as that privilege

is not essential to citizenship, so the deprivation of it by
law is not a deprivation of citizenship. No more so in

the case of a negro than in case of a white woman or child.

In common speech the word citizen, with more or less

of truth and pertinency, has a variety of meanings. Some-
times it is used in contrast with soldier ; sometimes with

farmer or countryman sometimes with alien or foreigner.

Speaking of a particular man we ask, Is he a citizen or

a soldier ? meaning is he engaged in civil or military

pursuits? Is he a citizen or a countryman ? meaning.
does he live in the city or in the country ? Is he a citizen

or an alien? meaning, is he a member of our body
politic or some other nation ? The first two predicates

relate only to the pursuits and to the place of abode of

the person. The last is always and wholly political,

and concerns only the political and governmental relations

of the individual. And it is only in this last sense, the

political, that the word is ever used in the Constitution

and statutes of the United States.

We have natural-bom citizens (Constitution, article

2, § 5), not made by law or otherwise, but born. And
this class is the large majerity ; in fact, the mass of our

citizens; for all others are exceptions specially provided

for by law. As they become citizens in the natural way
/;// birth, so they remain citizens during their natural

lives, unless, by their own voluntary art, they expatriate

themselves, and become citizens or subjects of another
nation. For we have no law (as the French have) to

decitizenise a citizen, who has become such either by the

natural process of birth, or by the legal process of

adoption. And in this connexion the Constitution

s;<ys not one word, and furnishes not one hint, in rela-

tion to the colour or to the ancestral race of the
" natural born citizen." Whatever may have been said

in the opinions of judges and lawyers, and in State

statutes, about negroes, mulattoes, and persons of

colour, the Constitution is wholly silent upon that

subject. The Constitution itself does not make the citi-

zens (it is, in fact, made by them). It only intends and
recognizes such of them as are natural—home-born

—

and provides for the naturalization of such of them as

were alien—foreign-born—making the latter, as far as

nature will allow, like the former.

And I am not aware of any provision in our laws to

warrant us in presuming the existence, in this country,

of a class of persons intermediate between citizens and
aliens. In England there is such a class, clearly defined

by law, and called denizens. " A denizen (says Sir
" William Blaekstone) is an alien bom, but who has
" obtained, ex donations regis, letters patent to make
" him an English subject; a high and incommunicable
" branch of the royalpreroyatixe. A denizen is in a kind
" of middle state between an alien and a natural born
" subject, and partakes of both of them."

—

Sharwood's

Com., 37-1). In this country I know of but one legal

authority tending to show the existence of such a class

among us. One of my learned predecessors, Mr.
Legare (4 Opin., 147) supposes that there may be such
a class, and that free coloured persons may be ranked in

it. Yet, in that same opinion, he declares that a "free
" man of colour, a native of this country, may be admitted
" to the privileges of a pre-emptioner under the 10th
" section of the Act of the 4th September 1841." And
that Act declares that a pre-emptioner must be either a
citizen of the United States or a person who had
declared his intention to become a citizen, as required

by the naturalization laws. Of course, the " coloured
man " must have been citizen or he could not have
entered the land under that Act of Congress. If not a

22112.

citizen then, by virtue of his native birth, he never
could become one by force of law, for our laws extend
the privileges of naturalization to such persons only as

are "aliens, being free white persons," and he was
neither; not alien, because natural-born in the country,

and not a free white person, because, though free, con-

fessedly "a man of colour."

As far as I know, Mr. Secretary, you and I have no
better title to the citizenship which we enjoy than " the

accident of birth "—the fact that we happened to be
born in the United States. And our Constitution, in

speaking of natural-bom citizens, uses no affirmative

language to make them such, but only recognizes and
re-affirms the universal principle, common to all nations,

and as old as political society, that the people born in a
country do constitute the nation, and, as individuals,

are natural members of the body politic.

If this be a true principle, and I do not doubt it, it

follows that every person born in the country is, at the
moment of birth,primafacie a citizen ; and he who would
deny it must take upon himself the burden of proving
some great disfranchisement strong enough to override

the " natural-born" right as recognized by the Consti-

tution in terms the most simple and comprehensive,
and without any reference to race or colour, or any other

accidental circumstance.

That nativity furnishes the rule, both of duty and of
right, as between the individual and the government, is

a historical and political truth so old and so universally

accepted that it is needless to prove it by authority.

Nevertheless, for the satisfaction of those who may have
doubts upon the subject, I note a few books, which, I

think, cannot fail to remove all such doubts—Kent's
Com., vol. 2, part 4, sec. 25 ; Bl. Com., book 1, ch. 10,

p.36'5; 7 Co. Rep., Calvin's case; 1 Term Rep., p. 300.

Doe v. Jones; 3 Pet. Rep., p. 24(>, Shanks v. Dupont;
and see a very learned treatise, attributed to Mr. Binney
in 2 Am. Law Reporter, 1!)3.

In every civilized country the individual is born to

duties and rights—the duty of allegiance and the right

to protection ; and these are co-relative obligations, the
one the price of the other, and they constitute the all

sufficient bond of union between the individual and his

country, and the country he is born in, is, prima facie,

his country. In most countries the old law was broadly
laid down that this natural connexion between the indi-

vidual and his native country was perpetual; at least,

that the tie was indissoluble by the act of the subject

alone.—(See Bl. Com. supra.) 3 Pet. Rep.

But that law of the perpetuity of allegiance is now
changed, both in Europe and America. In some
countries by silent acquiescence ; in others by affirma-

tive legislation. In England, while asserting the per-

petuity of natural allegiance, the King, for centuries

past, has exercised the power to grant letters of deniza-

tion to foreigners, making them English subjects, and
the Parliament has exercised at pleasure the power of

naturalization.

In France the whole subject is regulated by written

law, which, plainly declares who are citizens (citoyens

Francois) and who are only the French {Francais),

meaning the whole body of the French people.—(See
Les Codes Francais litre premier.) And the same law
distinctly sets forth by what means citizenship and the

quality of French may be lost and regained ; and main-
tains fully the right of expatriation in the subject, and
the power of naturalization in the nation to which he
goes.

In the United States it is too late now to deny the

political rights and obligations conferred and imposed
by nativity ; for our laws do not pretend to create or

enact them, but do assume and recognize them as things

known to all men, because pre-existent and natural

;

and therefore things of which the laws must take cogni-

zance. Acting out this guiding thought, our Constitu-

tion does no more than grant to Congress (rather than
to any other department) the power "to establish a

uniform rule of naturalization." And our laws made in

pursuance thereof indue the made citizen with all the

rights and obligations of the natural citizen. And so

strongly was Congress impressed with the great legal

fact that the child takes its political status in the nation

where it is born, that it was found necessary to pass a

law to prevent the alienage of children of our known
fellow-citizens who happen to be born in foreign coun-

tries. The Act of February 10, 1855, 10 Statutes, 604,

provides that " persons," (not white persons) "persons
" heretofore born, and hereafter to be born, out of the
' limits and jurisdiction of the United States, whose
" fathers were or shall be at the time of their birth, citi-

M
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" zens of the United States, shall be deemed and consi-

' dered and are hereby declared to be citizens of the

" United Sialrs: Provided, however, That the rights of

" citizenship shall not descend to persons whose fathers

" never cesided in the United States."

" Sec. 2. And be itfarther enacted, That any woman
who might lawfully be naturalized under the existing

laws, married, or who shall be married to a citizen of

the United States, shall be deemed and taken to be a

citizen."

But for that Act, children of our citizens who happen

to be bom at London, Paris, or Rome, while their parents

are there on a private visit of pleasure or business, might

be brought to the native home of their parents, only to

find that they themselves were aliens in their father's

country, incapable of inheriting then' father's land, and

with no right to demand the protection of their father's

government.
That is the law of birth at the common law of Eng-

land, clear and unqualified; and now, both in England

and America, modified only by Statutes, made from

time to time, to meet emergencies as they arise.

Every citizen of the United States is a competent

member of the nation, with rights and duties, under the

Constitution and laws of the United States, which can-

not be destroyed or abridged by the laws of any parti-

cular State. The laws of the State, if they conflict with

the laws of the nation, are of no force. The Constitu-

tion is plain beyond cavil upon this point. Article 6'

:

" This Constitution, and the laws of the United States

" which shall be made in pursuance thereof, and all

" treaties, &c, shall be the supreme law of the land, and
" the judges in every State shall be bound thereby, any-
" thing in the constitution or laws of any State to the

" contrary notwithstanding." And from this I assume

that every person who is a citizen of the United States,

whether by birth or naturalization, holds his great

franchise by the laws of the United States, and above

the control of any particular State. Citizenship of the

United States is an integral thing, incapable of legal

existence in fractional parts. Whoever, then, has that

franchise is a whole citizen and a citizen of the whole

nation, and cannot be (as the argument of my learned

predecessor seems to suppose) such citizen in one State

and not in another.

I fully concur in the statement that "the description,

" citizen of the United States, used in the Constitution,

" has the same meaning that it has in the several acts of

" Congress passed under the authority of the Constitu-
" tion." And I freely declare my inability to conceive

of any second or subordinate meaning of the phrase as

used in all those instruments. It means in them all the

simple expression of the political status of the person in

connexion with the nation—that he is a member of the

body politic. And that is all it means, for it does not

specify his rights and duties as a citizen, nor in any way

refer to such " rights, privileges, and immunities " as he

may happen to have, by State laws or otherwise, over

and beyond what legally and naturally belong to him in

his quality of citizen of the United States. State laws

may and do, nay must, vest in individuals great privi-

leges, powers, and duties which do not belong to the

mass of their fellow-citizens, and in doing so they con-

sult discretion and convenience only. One citizen, who
happens to be a judge, may, under proper circumstances

sentence another to be hanged, and a third, who happens

to be governor, may grant a pardon to the condemned
man, who, as a citizen, is the undoubted peer of both

the judge and the governor.

The Constitution, I suppose, says what it means, and

does not mean what it does not say. It says nothing

about "the high characteristic privileges of a citizen of

the State" (of Virginia or any other). 1 do not know
what they were, but certainly in Virginia, for the first

half of tli existence of the commonwealth, the right of

suffrage was not one of them. For during that period

no man ever voted there because he was a free white

ilt male citizen. He voted on his freehold, in land ;

and no candidate, in soliciting bis election, appeal

the people or to the citizens, but to fatfreeholders only,

for they alone could vote

(F.)

Chief Baron Pigott's refusal of a mimedjury in Warren's

case.

The Chief Baron.—My learned brother and I do not

entertain the least dou>" as to the course we ought to

adopt in reference to this proceeding. It is essential to

sustain the application ; and assuming the Court has
the power to grant it, the practice has been invariably

tn award a jure ilr medietate, as it is called, wherever an
claims it. But assuming the authority of the

Court, upon which I will not now cast the slightest

doubt, it is perfectly plain the person who claims a jury

de medietate lingua; must be an alien. It is very truly

put by the counsel for the prisoner, that what the pri-

soner contends for in the present case is, that by reason

of what appears—assuming the statement to be fact

—

what appears stated in the suggestion, he is an alien,

and he is not now under the allegiance of the Queen,
I cannot allow that proposition to be put forward with-

out meeting it with a prompt and unhesitating denial.

According to the law of England, a law which has been

administered without any variation or doubt from the

very earliest times, he who once is under the allegiance

of the English sovereign remains so for ever. It would
be really almost pedantry for me to cite authorities on
that subject. They are familiar to every lawyer. I

shall cite one English authority, and I shall then cite

some American authorities of the greatest weight and
highest reputation. In the first volume of Blackstone's

Commentaries, pages 2(i9 and 270, the law is thus

stated :

—

" Allegiance, both express and implied, is, however,

distinguished by the law into two sorts or species, the

one natural, the other local ; the former being also per-

petual, the latter temporary. Natural allegiance is such

as is due from natural-born subjects. This is a tie which
cannot be severed or altered by any change of time,

place, or circumstance, nor by anything but the united

concurrence of the legislature. An Englishman who
removes to France or to China, owes the same allegiance

to the King of England there as at home, and 20
years hence as well as now. For it is a principle of

universal law that the natural-born subject of one prince

cannot by any act of his own, no, not by swearing alle-

giance to another, put off or discharge his natural

allegiance to the former, for this natural allegiance was
intrinsic and primitive, and antecedent to the other, and
cannot be divested without the concurrent act of that

prince to whom it was first due. Indeed the natural

born subject of one prince, to whom he owes allegiance,

may be entangled by subjecting himself absolutely to

another, but it is his own act that brings him into these

straights and difficulties of owing service to two masters

;

and it is unreasonable, that, by such voluntary act of

his own, he should be able at pleasure to unloose those

bonds by which he is connected to his natural prince."

Blackstone then proceeds to show that local alle-

giance, which by foreigners is due to the monarch, con-

tinues so long as the foreigners reside within the

kingdom. The maxim of the law on this subject, re-

ferred to by Sir Michael Foster, page 18-1 of his Treatise,

and referred to by a variety of other authorities, is nemo

potest c.tuere patrium. I said I would only refer to one
English authority ; I have brought down, with a view

to some possible matter which might have arisen, some
American authorities, and I don't think it is unuseful

to cite these authorities on the subject now before us.

In Storey's "Conflict of Laws," page 23, section 21,

referring to the general maxim or rule, that the laws of

one State do not bind property or persons in another,

he says :

—

" Upon this rule there is often engrafted an exception

of some importance to be rightly understood. It is that

although the laws of a nation have no direct binding

force or effect, except upon persons within its own terri-

tories; yet that every nation has a right to bind its own
ijeets by its own laws in every other place. In one

sense this exception may be admitted to be correct and

well founded in the practice of nations : in another sense

it is incorrect, or at least it requires qualification. Every

nation has hitherto assumed it as clear that it possesses

the right to regulate and govern its own native-horn

subjects everywhere, and consequently that its laws ex-

tend to and bind such subjects, at all times and in all

places. This is commonly adduced as a consequence of

what is called natural allegiance j thai is. of allegiance

to the government of the territory of a man's birth.

Thus, Mr. Blackstone says, natural allegiance is such

as is due from all men born within the king's dominions

immediately upon their birth."

lie then proceeds to quote the passage from Black-

stone which I have cited. In Chancellor Kent's Com-
mentaries, in the 2nd volume, page -12. the following is

laid down as English law. lie is expounding the
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American law ; and expounding the American law,

founded as it is on the law of England, he says :

—

" It is the doctrine of the English law, that n atural

born subjects owe an allegiance which is intrinsic and

perpetual, and which cannot be divested by any act of

their own."
He then cites an English authority, in the case of

M'Donnell, who was tried for high treason in 17-16, by

Lord Chief Justice Lee, and who, he says

—

" Though horn in England, had been educated in

France, and spent his riper years there. His counsel

spoke of the doctrine of natural allegiance as slavish

and repugnant to the principles of their Revolution.

The Court, however, said that it had never been doubted

that a subject born, taking a commission from a foreign

prince and committing high treason, was liable to be

punished, as a subject, for that treason. They held

that it was not in the power of any private subject to

shake off his allegiance, and transfer it to a foreign

prince ; nor was it in the power of any foreign prince,

by naturalizing or employing a subject of Great Britain,

to dissolve the bond of allegiance between that subject

and the Crown. Entering into foreign service without

the consent of the sovereign, or refusing to leave such

service when required by proclamation, is held to be a

misdemeanour at common law."

Chancellor Kent then deals with the question, how
far the doctrine of the English law prevails in America,

he says :

—

"'
It has been a question (here he leaves the English

law. and proceeds to expound the other) frequently and

gravely argued, both by theoretical writers and in

frequent discussions, whether the English doctrine of

perpetual allegiance applies in its full extent to this

country."
That is, whether in America that doctrine is recog-

nized. Its recognition there or repudiation could not

in the slightest degree affect this country or its tribunals.

Chancellor Kent then proceeds with an elaborate review

of the authorities, and he closes thus, stating his view of

the American law :

—

" From this historical review of the principal discus-

sions in the Federal Courts on this interesting subject of

American Jurisprudence, the better opinion would seem

to be that—a citizen cannot renounce his allegiance to

the United States without the permission of Govern-

ment, to be declared by law ; and that, as there is no

existing legislative regulation on the case, the rule of

the English common law remains unaltered."

I have thought it right to cite these two great Ameri-

can authorities—Mr. Justice Storey in his book on the

Conflict of Laws ; that is, on the laws of nations as they

relate to each other—and Chancellor Kent expounding
the law of America, and expounding it in the first in-

stance by an exposition of the law of England, which is

its foundation. We in our courts have been in the

habit of treating, not merely with respect but with rever-

ence, these two great lights of the laws of America. We
have cited them in our courts of justice; they have been

quoted in our forensic discussions. The principles laid

down by them in interpreting in America the laws of

England as they are adopted there, have been approved
and adopted by some of the ablest judges that have sat

on the British bench. Mr. Justice Storey was himself a

great judge. So was Chancellor Kent ; and some of the

finest contributions that have ever been made to the

science of jurisprudence, or to the law of England as a

science, have been made by these two great men from

whose works I have read these passages. 1 have thought

it, not unuseful since I had the opportunity of doing so,

of stating that this was the law as laid down by the great

authorities in America, because I think it is desirable

that they who in America formed views— I will say no
more now than that—with respect to what is passing, or

what is expected to pass, within the dominions of the

Crown of England, should be aware of the obligations

imposed on them if they have ever been under the alle-

giance of the Crown of England ; and how, according to

the laws of England, they may be dealt with when they

are found here. For these reasons we are of opinion
that the objection made by the Attorney-General is well

founded, and that we ought not to comply with this

application, and that the prisoner is not entitled to a
jury de medietate lingua.

(G.)

Memorandum on Prussian Laws.

(Translation.)

By the terms of section 1 of the law of 3d September
1814 (Collections of Laws for the Year 1814, p. 79),
every Prussian subject who has attained the age of 20
full years is obliged to serve in the army.

In consequence in each year all the young men of that
age must present themselves at a certain time before the
Military Commission of the circle in which they are
domiciled, to be examined as to their fitness to render
service, and designated, the case happening, to the de-
tachment in which they are to be incorporated.

This obligation to present themselves for service is

not extinguished by time. Whoever does not appear at
the point indicated, is held to serve at a more advanced
age ; and if he can be got hold of, is enrolled under the
flag before any other.

Service in the army in active employ lasts three years.
— (Section 6 of the law above mentioned.)
During the two years following the soldier is dismissed

on leave, and belongs to the reserve ; thenceforward he
is not called into service until a war, or an increase of the
active force requires it.

After the expiration of these two years, the soldier

passes for seven years into the first levy of landwehr
(Land-guard), which, in time of peace, musters only
annually for some weeks of drill.

These seven years completed the soldier becomes a
member for seven years longer of the second levy of the
landwehr, which is only called out in time of war.
Whoever evades the duties of the landwehr is obliged

to take part therein at a later time, and his more advancd
age does not exempt him from such call.

Emigration is not permitted, except with express
leave from the Government. This permission cannot be
granted to males between 17 and 25 years of age, unless
they produce a certificate from the Commission for Re-
cruiting the Army, testifying that they do not propose to
expatriate themselves for the sole purpose of evading
their military obligations.—(Section 17 of the law of
31st of December 1812, on the mode in which the quality
of subject of Prussia acquired and lost. Bulletin of
the Laws of the year 1843, p. 15, et seq.)

This certificate serves also as a guide when it is re-

quired to determine if there is reason to grant to minors
authority to emigrate with their parents.

Soldiers belonging to the army in active service, or to
the reserve, do not obtain leave to expatriate themselves
until they have been dismissed.

On the other hand, the service in the first or second
levy of the landwehr does not prevent the person who
may still be subject to such service from disengaging him-
self from the ties which bind him to his native land ; one
exception alone is made to this regulation, which is when
the landwehr is called into active service.

Whoever leaves Prussia without permission, and
thereby evades service either in the army, in active ser-

vice, or the landwehr, incurs a penalty of 50 to 1,000
crowns, or incurs an imprisonment of one month to one
year.— (§ 110 of the Penal Code of April 14, 1851.)
But the payment of the penalty, or the infliction of

the punishment of imprisonment does not dispense with
the obligation to render the military service. This obli-

gation continues the rather until he who may have neg-
lected his duty discharges it completely.

Proceedings are taken against such persons the mo-
ment it is perceived that they are unlawfully absent, and
without regard to the age they may meantime have
attained.

The permission to emigrate, of which a formula is an-
nexed to this Memorandum, puts an end to the quality
of Prussian subject (§ 20 of the Law of December 31,

1842), and whoever has obtained it is no longer under
any obligation to serve in the army. Unless there be a
formal exception, this permission embraces also the wife

of the individual to whom it has been granted, as well

as the minor children, who are still subject to the paternal

authority.

Berlin, January 6, 1859.

Form.

(Translation.)

The undersigned Royal Government certifies hereby,
that a permit of emigration has been granted to [name,
profession, residence], at his request, and for his emigra-
tion to with his wife, formerly Miss
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and the following minor children still being under the

authority of the father :

[Name and time of their birth.]

This permit of emigration causes the loss of the quality

of Prussian subject from the date of its delivery, only,

however, for those persons expressly named therein.

The day of

ROYAL PRUSSIAN GOVERNMENT.
[Seal.]
L

(No. .)

(Inclosure 1.)

Code Civil, sec. 28.)

On acquiert la jouissanee complete des droits civils

par le droit dc bourgeoisie. Le droit de bourgeoisie

dans nos Etats hcrcditaires apparticnt, par droit, de
naissance, aux enfants dc tout bourgeois Autrichien.

(H.)

Report by Counsel to the Vienna Embassy on Austrian

Laws.

The qualification of an Austrian subject can be at-

tained :

1. By way of birth. The citizenship in the Austrian

States 'is inherent in the children of Austrian subjects

from their birth. (Sec. 28 of the Austrian Civil Code.)

2. A female foreigner becomes an Austrian in marry-

ing an Austrian subject. (Decree of the Imperial Chan-

cery, 23d February 1833; No. 2,596.)

3. By an expressed investing a foreigner with the

rights of an Austrian subject. (See Sec. 30 of the Civil

Code.)
, .

4. By accepting a situation in the Public Service.

(Sec. 29 of the Civil Code.)

5. By an uninterrupted residence of 10 years a
;

fo-

reigner can obtain the quality of an Austrian subject,

provided that he has during this time not suffered any

punishment for crime, and that his behaviour was always

respectable. Only on this presumption such a foreigner

is to be admitted to take the oath of an Austrian subject.

(Sec. 29 of the Civil Code and Aulie Decree of 1st of

March 1833.)

6. In conformity with sec. 21 of the Patent, 24th

March 1832, an Austrian subject, who has, without

legal authorization, emigrated, and consequently lost his

rights as an Austrian subject, can be re-established by

the grace of His Imperial Majesty.

The rights arising from the quality as an Austrian

subject cease :

—

1. In consequence of emigration, which can take place

with or without the authorization of the competent au-

horities. (Patent, 2-)th March 1832; No._ 2,557.)

2. For females, on their marrving a foreigner. (Sec.

19 of the Patent, 24th March 1832', No. 2,557.)

Particular Remarks.—It is nearly impossible to give a

distinct and coherent summary of all the laws concern-

ing the mode of acquiring the quality of an Austrian

subject, and the mode of losing it. The first and syste-

matic dispositions regarding this matter are contained

in the Austrian Civil Code. They have, however, expe-

rienced in the course of time so many alterations, that

the Code can no longer be considered as the principal

source regulating such matters. The above cited laws,

copies of which accompany this note, contain most of the

now existing rules. There arc besides some which ex-

ercise a certain influence on the subject, even if they have

not been issued with the intention to give a new rule of

attaining the quality of an Austrian subject. So, for in-

stance, the now existing law in regard to trade does no
longer maintain the distinction between business requir-

ing a regular domicile in a certain place and other under-

takings. Therefore the establishing of a business requir-

ing a regular domicil can no longer be considered as a

mode of acquiring the quality of an Austrian subject.

This is the more accurate, as foreigners, according to

this law are fully entitled to carry on such business in

this country without undergoing any alteration of their

quality as foreigners. Further, the law concerning the

communes establishes the principle that any Austrian

subject must he a member of a community in the

country. And as no commune (gemeinde) can he com-
pelled to receive a new member against their will, it is a

natural consequence that a Foreigner who i about to ap-

ply for the Austrian citizenship must secure himself the

reception in some Austrian community, and that he

cannot obtain the citizenship itself without having se-

cured an eventual reception in such an Austrian com-
munity.

D. J. Winiwarter.
Vienna, 8th February 1868.

(Inclosure 2.)

(Translation.)

Court Chancery Decree of 23rd February 18.;:;, to

all the Chief National Authorities, in pursuance of

the Imperial Resolution of 26th January 1833.

His Imperial Royal Majesty has been pleased to

decide, in addition to the methods of acquiring Ausl I ion

citizenship in the General Code of Civil Law, and in

accordance with section 32 thereof, and with section L9

of the Emigration Patent of 24th March 1832 (I. G. S.,

No. 2,557), that Austrian citizenship may also lie

acquired by a foreign woman through her marriage with
an Austrian citizen.

(Inclosure 3.)

Code Civil, sec. 29.

Les etrangers acquierent le droit de bourgeoisie

Autrichienne en entrant dans un service public, en
entreprenant une industrie dont l'exercice exige un
domicile habituel dans le pays ; par un stjour non
interrompu de dix annces dans nos Etats, sous la con-

dition toutefois que, dans ce laps de temps, l'ctrauger

ne se sera attire aucune peine a raison d'un debt.

(Inclosure 4.)

Code Civil, sec. 30.

On petit aussi, sans l'exercice d'une industrie ou d'un

metier, et avant l'ecoulement de dix annt.es, se pourvoir

aupres des autoritcs politiques pour obtenir le droit de
bourgeoisie, et celles-ci pourront l'accorder suivant

l'etat de la fortune, la capacite industrielle, ct la

moralitc du demandeur.

(Inclosure 5.)

Abstract of an Ordinance by Francis I., Emperor of

Austria, respecting the Emigration or Expatriation

and unauthorized absence of his subjects from

their country, applicable to his German Statt

Lombardy and Venice, Dalmatia, Galacia, and
Lodomcria.

I. 'Emigration or Expatriation.—Any Austrian subject

who leaves his own country for a foreign State without

the intention of returning is to be considered as an

emigrant.

II. Lawful Emigration.—Those who wish to emigrate

must apply to the proper authority to he released from

their Austrian citizenship. They must prove that they

are self-dependent, and in the free exercise of their

rights; they must state what members of their family

are to emigrate with them : prove that they have all

fulfilled their military liabilities ; and show that no
hindrances exist in regard to public duties. Should the

application be rejected, recourse may be had to the

Privy Council.

III. Unauthorized Expatriation.—Those who go to a

foreign country without leave, with the expressed or

apparent intention to return no more are to be con-

sidered as unauthorized emigrants. Such intention is

shown by the acceptance of foreign citizenship, or a

foreign, civil, or military office without special permis-

sion; by joining a foreign religious institution or i

association out of the Empire, requiring personal attend-

ance: by staying abroad for five years without hat

property or business there req i
o absence, anil

if the family and property of the emigrant lie withdrawn
from the country; by staying abroad for 10 years

without the previous condition -obedience to a
summons of recall In the Austrian States, issued by the

Authorities. The five and 10 years periods arc not

applicable to Austrian subjects in States with

which Austria has Treaties of free emigration.

IV. The Effects of Emigration.—Those who emigrate

with permission lose their character as Austrian subjects

ami are treated as foreigners. Those who emigrate

without permission lose their rights of citizenship, and
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are liable to all the legal consequences of that loss ; they

lose the rank and advantages which they held in

Austria, and are struck off the registers; they can

neither acquire nor transfer property where this law

applies; any previous testamentary dispositions with

regard to such property become void ; their inheritances

go to the next heir after them. Their property is

sequestered without prejudice to the claims thereon.

Their children or descendants resident in the State are

suitably maintained out of the sequestrated property.

The net overplus goes to increase the property, the

whole of which reverts to the heirs at the death of the

expatriated owners. In special cases the Sovereign can

allow the children to enjoy the sequestrated property.

V. Tlie Children of Unauthorized Emigrants.—Those

who are born before sentence has been passed against

the father do not lose their Austrian citizenship or their

position during their minority, nor. for 10 years after

coming of age if the father be still living; nor for one

year after his death, if within the 10 years ; nor for

three years after coming of age if the father die before

they do so ; and they enter upon their full rights if they

return to the Austrian States within those periods.

This favour is also applicable to children sent to reside

abroad by an Austrian subject living himself in the

country. Such children are, however, to be looked

upon as foreigners if they have acquired citizenship

abroad, or if they do not claim the reserved rights

within the prescribed periods.

VI. Female Subjects married to Foreigners.—They
lose the Austrian citizenship on such marriage, and if

they become widows, can only regain it, in the same
way as any female foreigner.

VII. Re-habitation.—Citizenship can only be rc-con-

ferred on unauthorized emigrants by permission of the

Sovereign ; but those who have emigrated with per-

mission may regain it in the manner prescribed in the

General Code of Civil Law. Such regained citizenship

is only available in regard to subsequently acquired

rights.

VIII. Unauthorized Absence.—Subjects who go out
of the State without Passports or permission, or who
stay away longer than the time fixed, are considered to

be absent without authority ; and if they cannot justify

themselves they are liable for that absence alone to a
penalty of from five to SO florins, or imprisonment for

from three to 14 days, and to double the amount of

fine and one or more fast days during the imprison-

ments, if the absence continue for longer than three

months.
IX. Proceedings against unauthorized Emigrants. —

The absentees are to be summoned to appear within a
certain time by edicts duly promulgated in newspapers
and in the neighbourhoods to which they belong. If

they do not appear within the appointed period pro-

ceedings are taken against them in the Civil Courts by
order of the Government, and their property is seques-
trated.

X. Proceedings against unauthorized Absentees.—The
absentee is first to be summoned by an edict to answer
for himself, within three or six months, according to the
circumstances ; he may justify himself during those
periods ; if he does not, judgmont is passed against him
by the competent Court. Appeals are allowed to the
superior authority.

XI. Provisions applicable to the proceedings in both
cases.—If the absentee or emigrant be accused of any
criminal act, proceedings are taken in the Criminal
Court, and the civil proceedings are stayed meanwhile.
The judgment in the criminal proceedings is sent to the
Civil Court for its sentence on the absence or expatri-

ation. The sequestration is operative during the criminal
proceedings.

XII. Transitory Provisions.—Expatriation proceedings
pending at the promulgation of this Ordinance are to

be adjudged according to it ; but if former laws awarded
a milder punishment that only is to be inflicted. Sen-
tences passed before the promulgation of this Ordinance
remain in full force.

The enactments of the general Civil Code, as well as
all military conscription, and police laws applicable to
absentees or emigrants retain their full furce and
validity ; all other laws and regulations on the subject
are hereby annulled.

Vienna, 24th March 1832.

(Inclosure C.)

Court Chancery Decree of 1st March 1833, to all

the Chief Authorities of the Country.

(Translation).

His Imperial Royal Majesty has been pleased to

command by supreme resolution of the 8th February
1833, that from henceforth Austrian citizenship shall

not be acquired by a foreigner through an uninterrupted
residence of full 10 years in the countries for which
the General Code of Civil Law is binding, until he shall

have given the requisite proof thereof to the Chief
National Authority of his last dwelling-place ; shall

have taken the citizen's oath, by order of that Autho-
rity, either to itself or at the proper district Court, and
shall have received a certificate of his having done so.

The foreigner shall not, however, be allowed to take
that oath until the aforesaid Chief National Authority
has been fully convinced that throughout the said time,

not only has he not rendered himself liable to punish-
ment for any crime, but that his conduct has always
been peaceful, obedient to the laws and ordinances of
the constituted authorities, and well-mannerfid, and that
by his demeanour and the known tenor of his thoughts,
he has never given any real ground for suspicion or

complaint.

On the other hand, those foreigners who have, on the
day of the publication of this supreme resolution, already
completed the 10 years uninterrupted abode in the said

countries, are to be allowed to relinquish the Austrian
citizenship thereby acquired, by giving proof that they
had no intention of becoming Austrian citizens ; this

proof must, however, be produced absolutely at the
latest within six months from the publication of this

supreme resolution, as after that time it will no longer
be allowed.

(I.)

1.

—

Naturalization Act of 1844.

7 & 8 Victoria, Cap. G.

—

An Act to amend the Laws
relating to Aliens.— [Gth August 1844.]

Whereas it is expedient that the laws now in force

affecting aliens should be amended, and that Her Majesty
should be enabled to grant to aliens the rights and capa-
cities of British subjects, under such regulations and
with such restrictions and exceptions as are herein-after

provided : And whereas an Act of Parliament was made
and passed in the Twelfth Year of the Reign of His late

Majesty King AVilliam the Third, intituled "An Act for
" the further limitation of the Crown, and better securing
" the rights and liberties of the subject ;

" and another
Act of Parliament was made and passed in the First

Year of the Reign of His late Majesty King George the
First, intituled " An Act to explain an Act made in the
" Twelfth Year of the Reign of King "William the Third,
" intituled ' An Act for the further limitation of the
" ' Crown, and better securing the rights and liberties
" ' of the subject ;

'

" and another Act of Parliament
was made and passed in the Fourteenth Year of the
Reign of His late Majesty King George the Third, inti-

tuled " An Act to prevent certain inconveniences that
may happen by Bills of Naturalization :

" Be it there-

fore enacted by the Queen's most Excellent Majesty, by
and with the advice and consent of the Lords Spiritual

and Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, that such
parts of the said recited Acts of Parliament as are incon-
sistent with the provisions of this Act shall be repealed.

II. And be it enacted, that so much of the said Act
of the First Year of the Reign of King George the First

as provides that no person shall hereafter be naturalized
unless in the Bill exhibited for that purpose there shall

be a clause or particular words inserted to declare that

such person shall not thereby be enaljled to be of the
Privy Council, or a member of either House of Parlia-

ment, or to take any office, either civil or military, or to

have any grant of lands, tenements, or hereditaments
from the Crown to himself or any other person in trust

for him, and that no Bill of Naturalization shall here-

after be received in either House of Parliament unless

such clause or words be first inserted, be repealed.

III. And be it enacted, that every person now born,

or hereafter to be born, out of Her Majesty's dominions,

of a mother being a natural-born subject of the United
Kingdom, shall be capable of taking to him, his heirs,

executors, or administrators, any estate, real or personal,

by devise or purchase, or inheritance of Succession.
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IV. And be it enacted, that from and after the passing

of this Act every alien, being the subject of a friendly

State, shall and may take and hold, by purchase, gift,

bequest, representation, or otherwise, every species of

personal property, except chattels real, as fully and

effectually, to all intents and purposes, and with the

same rights, remedies, exemptions, privileges, and capa-

cities, as if he were a natural-born subject of the United

Kingdom.
V. And be it enacted, that every alien now residing

in, or who shall hereafter come to reside in, any part of

the United Kingdom, and being the subject of a friendly

State, may, by grant, lease, demise, assignment, bequest,

representation, or otherwise, take and hold any lands,

houses, or other tenements, for the purpose of residence

or of occupation by him or her, or his or her servants,

or for the purpose of any business, trade, or manufac-

ture, for any term of years not exceeding twenty-one

years, as fully and effectually, to all intents and purposes,

and with the same rights, remedies, exemptions, and

privileges, except the right to vote at elections for

Members of Parliament, as if he were a natural-born

subject of the United Kingdom.
VI. And be it enacted, that upon obtaining the certi-

ficate and taking the oath herein-after prescribed every

alien now residing in, or who shall hereafter come to

reside in, any part of Great Britain or Ireland, with

intent to settle therein, shall enjoy all the rights and

capacities which a natural-born subject of the United

Kingdom can enjoy or transmit, except that such alien

shall not be capable of becoming of Her Majesty's Privy

Council, nor a Member of either House of Parliament,

nor of enjoying such other rights and capacities, if any,

as shall be specially excepted in and by the certificate to

be granted in manner herein-after mentioned.

VII. And be it enacted, that it shall be lawful for any

such alien as aforesaid to present to one of Her Majesty's

Principal Secretaries of State a memorial, stating the

age, profession, trade, or other occupation of the me-
morialist, and the duration of his residence in Great

Britain or Ireland, and all other the grounds on which

he seeks to obtain any of the rights and capacities of a

natural-born British subject, and praying the said Secre-

tary of State to grant to the memorialist the certificate

herein-after mentioned.

VIII. And be it enacted, that every such memorial

shall be considered by the said Secretary of State, who
shall inquire into the circumstances of each case, and
receive all such evidence as shall be offered, by affidavit

or otherwise, as he may deem necessary or proper for

proving the truth of the allegations Contained in such

memorial ; and that the said Secretary of State, if he

shall so think fit, may issue a certificate, reciting such of

the contents of the memorial as he shall consider to be

true and material, and granting to the memorialist (upon

his taking the oath herein-after prescribed) all the rights

and capacities of a natural-born British subject, except

the capacity cf being a Member of the Privy Council or

a Member' of either House of Parliament, and except

the rights and capacities (if any) specially excepted in

and by such certificate.

IX. And be it enacted, that such certificate shall l>e

enrolled for safe custody as of record in Her Majesty's

High Court of Chancery, and may be inspected, and
copies thereof taken, under such regulations as the Lord
High Chancellor shall direct.

X. And be it enacted, that within sixty days from the

day of the date of such certificate, every memorialist to

whom rights and capacities snail be granted by such

certificate, shall take and subscribe the following Oath ;

(that is to say,)

"I A.B. do sincerely promise and swear, that I will be
" faithful and bear true allegiance to Ilcr Majesty Queen
•• Victoria, and will defend Ilcr to the utmost of my
" power against all conspiracies arid attempts whatever
" which may be made against Her Person, Crown, or

" Dignity; and 1 will do my utmost endeavour to dis-

" close and make known to Her Majesty, Ilcr heirs and
" successors, all treasons and traitorous conspiracies
" which may be formed against Her or them; and 1 do
" faithfully promise to maintain, support, and defend
" to the utmost of my power the succession of the
" Crown, which succession, by an Act. intituled 'An
" ' Actforthe further limitation ofthe Crown, and better

" 'securing the tights and liberties of the Bubject,' is

" and stands limited to the Princess Sophie Electress of

" Hanover, and the Heirs of Her Body, being Protes-
" tants, hereby utterly renouncing and abjuring any
" obedience or allegiance unto any other parson claiming
'• or pretending a right to the Crown of tins realm.

" Sohelpmc(iOl)."

"Which oath shall be taken and subscribed by such me
morialist, and shall be duly administered to him or her,

before any of Her Majesty's Judges of the Court of

Queen's Bench or Court of Common Pleas or Court of

Exchequer, or before any Master or Master Extraordinary

in Chancery ; and that the Judge or Master or .Master

Extraordinary in Chancery, whether in England or in

Ireland, before whom such oath may be administered,

shall grant to the memorialist a certificate of his or her

having taken and subscribed such oath accordingly ; and
such certificate shall be signed by the Judge, Master, or

Masters Extraordinary in Chancery, before whom such
oath shall be administered.

XI. And be it enacted, that the several proceedings

hereby authorized to be taken for obtaining such certifi-

cate as aforesaid shall be regulated in such manner as

the Secretary of State shall from time to time direct.

XII. And he it enacted, that the fees payable in

respect of the several proceedings hereby authorized

shall be fixed and regulated by the Commissioners of

Her Majesty's Treasury.

XIII. And be it enacted, that all persons who shall

have been naturalized before the passing of this Act,
and who shall have resided in the United Kingdom
during five successive years, shall be deemed entitled to

and shall enjoy all such rights and capacities of British

subjects as may be conferred on ahens by the provisions

of this Act.

XIV. Provided always, and be it enacted, that nothing

in this Act shall prejudice or be construed to prejudice

any rights or interests, in law or in equity, whether
vested or contingent, under any will, deed, or settlement

executed by any natural-born subject of Great Britain

or Ireland before the passing of this Act, or under any
descent or representation from or under any such
natural-born subject who shall have died before the

passing of this Act.

XV. And be it enacted, that nothing herein contained

shall be construed so as to take away or diminish any
right, privilege, or capacity heretofore lawfully possessed

by or belonging to aliens residing in Great Britain or

Ireland, so far as relates to the possession or enjoyment

of any real or personal property, but that all such rights

shall continue to be enjoyed by such aliens in as full and
ample a manner as such rights were enjoyed before the

passing of this Act.

XVI. And be it enacted, that any woman married or

who shall be married to a natural-born subject or person

naturalized shall be deemed and taken to be herself

naturalized, and have all the rights and privileges of a

natural-born subject.

XVII. And be it enacted, that this Act may be
amended or repealed by any Act to be passed in the

present Session of Parliament.

l\—Act of 1847.

11 & 12 Vict. Cap. 83.—22d July 184/.

Whereas by divers Acts, statutes, or ordinances

enacted by the legislatures of divers of Her Majesty's

colonies or possessions abroad provision hath been

made for imparting to divers aliens there resident the

privileges or some of the privileges of naturalization, to

lie exercised and enjoyed within the respective limits of

such colonies and possessions respectively: and whereas

doubts have arisen as to the competency of the said

legislatures to enact any such laws, statutes, or ordi-

nances, and as to the validity of the same when so

enacted, and it is expedient that such doubts be re-

moved : Be it therefore anil it is hereby declared and

enacted by the Queen's most excellent Majesty, by and
with the advice and consent of the Lords Spiritual and

Temporal, and Commons, in this present Parliament

assembled, and by the authority of the same, that all

Acts, statutes, and ordinances heretofore made and

bj the legislatures of any of Her Majes
colonies ami p abroad for imparting to any
person or persons the privileges or any ofthe privileges

of naturalization, to be by such person or persons

< iscd and enjoyed within the respective limits of

Buch colonies or possessions respectively, shall within

such limits have and be taken and reputed to have had
of the enactment thereof respectively all

such and the same force and effect as doth by law belong
•

. statute, or ordinance made or enacted

by any sucli respective legislatures.

11. And he it and it is hereby enacted and declared,

that all laws, statutes, and ordinances which shall here-

i be made and enacted by the legislatures of any of

Her Majesty's colonies or possessions abroad for impart-
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ing to any person or persons the privileges or any of the

privileges of naturalization, to be by any such person or

persons exercised and enjoyed within the limits of any

such colonies and possessions respectively, shall within

such limits have the force and authority of law, any law,

statute, or usage to the contrary in anywise notwith-

standing : provided nevertheless, that all such laws,

statutes, and ordinances shall be made and enacted in

such manner and form, and subject to and in conformity

with all such rules as now are or hereafter shall be in

force in respect of other laws, statutes, or ordinances

enacted or to be enacted by any such legislatures

respectively, and shall and may be confirmed or

disallowed by Her Majesty in such and the same
manner, and subject to the same rules and regulations as

extend or as shall hereafter extend to the confirmation

or disallowance of any other such laws, statutes, or

ordinances.

III. And whereas a certain Act was made and enacted

in the seventh and eighth year of the reign of Her
present Majesty, intituled " An Act to amend the laws

relating to aliens : " and whereas doubts have arisen

whether the said recited Act of the seventh and eighth

year of Her Majesty's reign extends to and is in force in

Her Majesty's colonies or possessions abroad ; now it is

hereby further enacted and declared, that the said

recited Act of the seventh and eighth year of Her
Majesty's reign, or any part of it, doth not extend to

the said colonies or possessions, or to any of them.
IV. And be it enacted, that this Act may be amended

or repealed by any other Act of this present session of

Parliament.

3.

—

Form of Certificate.

Secretary of State's Office, Whitehall.

In pursuance of an Act passed in

the session of Parliament holden in

» i ovi rr the seventh and eighth years of
/ & 8 Vict. cap. 66. e tj ,P . .

J „r the reign of Her Majesty Queen
Victoria, intituled " An Act to
amend the laws relating to aliens,"

I hereby certify 'that A.B., an alien now residing at

London, in that part of Great Britain called England,
with intend to settle therein, has presented to me, the
right honourable D.E., one of Her Majesty's principal

Secretaries of State, a memorial, stating, &c. &c, and
praying me, as such Secretary of State, to grant him the
certificate therein mentioned : and whereas I have inquired
into the circumstances of the case, and have received
such evidence as I have deemed necessary for proving
the truth of the allegations contained in such memorial

:

now, in pursuance of the power and authority given to
me as Secretary of State by the said Act, I hereby
grant to the aforesaid A.B. (upon his taking the oath
prescribed by the said Act) all the rights and capacities
of a natural-born British subject, except the capacity of
being a member of the Privy Council, or a member of
either House of Parliament, and except any rights and
capacities of a natural-born British subject out of and
beyond the dominions of the British Crown and the
limits thereof, other than such as may be conferred
upon him by the grant of a passport from the Secretary
of State to enable him to travel in foreign parts : pro-
vided always, and I do hereby declare, that all the
before-mentioned rights and capacities of a natural-born
British subject are granted to the aforesaid A.B. upon
the condition that he shall continue to reside perma-
nently within the United Kingdom, and that if at any
time hereafter he shall voluntarily be absent from the
United Kingdom for a period of six months at any one
time without licence in writing under the hand of one of
Her Majesty's principal Secretaries of State, he shall be
deemed to have ceased to reside permanently within the
United Kingdom, and then and in such case this certifi-

cate and all the rights and capacities thereby granted
shall absolutely cease and determine.

In witness whereof I have hereto subscribed my name
day of 18G

(Signed) D.E.

this

7 & 8 Vict. Cap. 66. Sect. 10.

And be it enacted, that within sixty days from the
day of the date of such certificate, every memorialist to
whom rights and capacities shall be granted by such
certificate, shall take and subscribe the following oath

:

(that is to say,)

" \,A.B. do sincely promise and swear, that I will
" be faithful and bear true allegiance to Her Majesty
" Queen Victoria, and will defend her to the utmost
" of my power against all conspiracies and attempts
" whatever which may be made against Her person,
" crown, or dignity ; and I will do my utmost endeavour
" to disclose and make known to Her Majesty, Her
" heirs and successors, all treasons and traitorous con-
" spiracies which may be formed against Her or them
" and I do faithfully promise to maintain, support, and
" defend to the utmost of my power the succession of
" the crown, which succession, by an Act intituled

' An Act for the further limitation of the Crown, and
" ' better securing the rights and liberties of the subject,'
" is and stands limited to the Princess Sophia Electress
" of Hanover and the heirs of Her body, being Protes-
" tants, hereby utterly renouncing and abjuring any
" obedience or allegiance unto any other person claiming
" or pretending a right to the Crown of this realm.
" So help me GOD."
Which oath shall be taken and subscribed by such

memorialist, and shall be duly administered to him
or her, before any of Her Majesty's judges of the
Court of Queen's Bench or Court of Common Pleas
or Court of Exchequer, or before any master or
master extraordinary in Chancery, and that the judge
or master or master extraordinary in Chancery,
whether in England or in Ireland, before whom such
oath may be administered, shall grant to the memo-
rialist a certificate of his or her having taken and
subscribed such oath accordingly ; and such certificate

shall be signed by the judge, master or master extra-
ordinary in Chancery, before whom such oath shall be
administered.

N.B.—This certificate must afterwards be enrolled in

the High Court of Chancery in conformity with section 9.

4.

—

Form of Letter granting Certificate.

Sir, Whitehall,
I am directed by the Secretary of State to transmit

to you herewith the certificate of naturalization, which
he has been pleased to grant to you in pursuance of
your request.

I am at the same time to explain to you that no certi-

ficate or other act of naturalization granted by the
British government to an alien, places him beyond the
lawful power and control of his native country, unless
he has received from the government of such country a
certificate of denationalization or been released from his

original obligations as a subject or citizen in some other
legal way.

I am, &c.
Adolphus F. O. Liddell,

5 —Form of License to be absent from the
United Kingdom.

Whereas on the day of

in the year of our Lord One thousand eight hundred
and D.E., one of Her Majesty's
principal Secretaries of State, in pursuance of the
statute 7 & 8 Victoria, c. 66, intituled " An Act to
amend the laws relating to aliens " did certify that
A.B. an alien then residing at London, had presented
to D.E. a memorial praying him to grant to the said

A.B. the certificate therein mentioned. And whereas
D.E. after due inquiries (in the said certificate

mentioned) did in and by the said certificate grant
to the said A.B. (on taking the oath therein referred

to) all the rights and capacities of a natural-born
British subject (except as therein excepted) : Provided
always that all the said rights and capacities should
be and were granted to the said A.B. on the condition
that he should continue to reside permanently within
the United Kingdom, and that if at any time thereafter

he should voluntarily be absent from the United King-
dom for a period of six months at any one time without
license in writing under the hand of one of Her Majesty's

principal Secretaries of State, he should be deemed to

have ceased to reside permanently within the United
Kingdom, and then and in such case the said certificate

and rights and capacities thereby granted should
absolutely cease and determine.

Now I the undersigned E.G. being one of Her
Majesty's principal Secretaries of State, do hereby at

the request of the said A.B., and for divers good causes

and reasons, give and grant to the said A.B. full license

to be absent from the United Kingdom for a period of
not exceeding months at one time in addition to

the said period of six months ; Provided always, and

M 4
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this license is on the condition that if the said A.B.

shall voluntarily he absent from the United Kingdom
for a period exceeding the said months at one

time in addition to the said period of months

without the further license in writing under the hand

of one of Her Majesty's principal Secretaries of State,

the said certificate and all the rights and capacities

thereby granted, shall, notwithstanding the license,

absolutely cease and determine.

In witness whereof I have hereunto subscribed my
name this day of 18

(Signed) F. G.

C.

—

Regulations respecting the Issue of
Certificates of Naturalization.

Home Office, Whitehall, August 1, 184".

Regulations by the Secretary of State with reference to

Certificates of Naturalization, in pursuance of Statute

7 <f 8 Vict. e„ 66, intituled " An Act to amend the Laws
relating to Aliens."

I. Upon an application to the Secretary of State for

the grant of a Certificate of Naturalization, it will be
necessary that the applicant should present to one of

Her Majesty's Principal Secretaries of State, a Memorial,

praying for such grant stating :

—

Of what Friendly State he is a Subject?

His Age, Profession, Trade, or other Occupation?
Whether he is Married, and has any Children ?

"Whether he has any settled place of Residence,

and where situated, and how long he has resided

within the Kingdom ?

"Whether he intends to continue to reside perma-
nently within the United Kingdom ?

On what grounds he seeks to obtain the Right
and Capacities of a Natural-born British

Subject ?

II. That the memorialist should make a declaration

before a Magistrate, or other person authorized to take

such declaration, verifying the statements in his me-
morial.

III. That a declaration* should be made and signed

by four householders at least, who should state their

places of residence, vouching for the respectability and
loyalty of the memorialist, verifying also the several

particulars stated in the memorial ; and that this decla-

ration should be made in due form, either together or

separately, before a magistrate, or other person autho-

rized by law to receive such declaration, in pursuance of

the Act passed in the 5th & 6th years of His late Majesty
King William IV.

(K.)

Circulars to Her Majesty's Diplomatic and Consular

Agents respecting the Grant of Passports and Protec-

tion to Naturalized British Subjects.

1.

Foreign Office, January 8, 1851.

Cases having occurred in which the holders of certifi-

cates of naturalization, issued by the Secretary of State

under the Act 7 & 8 Vict. cap. 66, have put forward
claims to receive from Her Majesty's Diplomatic and
Consular Agents abroad the same degree of protection

to which the natural-born subjects of Her Majesty are

entitled, I have to inform
that Her Majesty's Government have deemed it expe-
dient to insert a new clause in the certificates in ques-

tion, which are now drawn up as follows:—"I hereby
" grant to (A. B.) all the rights and capacities of a
" natural-born British subject, except the capacity of
" being a member of the Privy Council, or a member of
" cither House of Parliament, and except any rights and
" capacities of a natural-born British subject out of and
" beyond the dominions of the British Crown and the
" limits thereof."

I transmit herewith, for your information and
guidance, copies of the new form of certificate now in

use, and of the Act 7 & 8 Viet. cap. 66 j and I have to

add that the holders of these new certificates are not
entitled to demand British passports, nor to claim in

foreign countries British protection for mercantile firms

abroad with which their houses of business in this

country may be connected.

I am, &c.

* In most cases the Secretary of State requires that tli

declaration should also Btate that the applicant has resided
three years in the United Kingdom.

Foreign Office, May 1, ls.j i

.

In order to obviate the inconvenience experienced by
holders of certificates of naturalization of not being able

to procure passports for travelling on the Continent,

Her Majesty's Government have so far relaxed the
regulations which were made known to you by the
Circular instruction of the 8th of January, 1851, as to

add to the clause heretofore inserted in the certificates

in question, granting " all the rights and capacities of a
" natural-born British subject, except the capacity of
'* being a member of the Privy Council or a member of
" either House of Parliament, and except any rights and
" capacities of a natural-born British subject out of and
" beyond the dominions of the British Crown and the
" limits thereof;" the following words, "other than
" such as may be conferred upon him by the grant of a
" passport from the Secretary of State to enable him to
" travel in foreign parts."

I am, &c.

Sir, Foreign Office, November 17, 1860.

A ouestion having arisen as to the effect of certifi-

cates of naturalization granted by the Senate of the
Ionian Islands, I am directed by Lord J. Russell to

acquaint you that such certificates do not imply that the
persons to whom they are granted are entitled to British

protection in the countries to which their national alle-

giance is due.

You will bear this in mind, in all cases of claims
to British protection made by persons in virtue of
certificates of naturalization granted to them by an
Ionian Senate.

I have, &c.
Her Majesty's Consul.

Sir, Foreign Office, December 8, 1860.

It has come to my knowledge that some doubt has
been entertained by certain of Her Majesty's Consuls
abroad as to the course which they should pursue when
application is made to them by persons holding certifi-

cates of naturalization as British subjects, for the

renewal of passports granted to them by the Secretary

of State.

I think it therefore right to explain to you that certi-

ficates of British naturalization are ordinarily granted

on the assumption that the persons to whom they have
been granted have their usual domicile in this country

;

and in order to prevent any attempt to evade the obliga-

tion as regards domicile, the passports granted to

persons naturalized as British subjects since the 24th of

August 1850, to enable them to travel abroad, contain

a limitation as to the time for which such passports are

valid.

Her Majesty's Consuls abroad are therefore not autho-

rized to issue new passports to persons naturalize d as

British subjects since the above-mentioned date, neither

are they authorized to extend the period for which pass-

ports have originally been granted to naturalized British

subjects; the only exception being that passports strictly

limited to a return to England may be granted to such

persons when their original passports have expired, if

applied for within six months after the expiration, the

original passport being in that case retained in the

Consulate by which the new one is granted,

I am, &C,
Her Majesty's Consul.

Sik, Foreign Office, July 21, 1863.

Earl Russell's attention having been frequently

drawn to cases in which foreigners, naturalized in

British Colonies, claim British protection from Her
Majesty's Representatives and Consuls abroad, I am
directed by bis Lordship to state to yon that the mere
fart of a foreigner having been naturalized in a British

Colony does not entitle such foreigner to British pro-

tection out of the Colony in which the certificate of

naturalization may have been grunted, nor does it entitle

him to claim a British passport.
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T am to add, that Her Majesty's Secretary of State for

the Colonies will instruct the Governors of British

Colonies to make the ahove principle clearly understood

in granting certificates of naturalization.

I am, &c.

Her Majesty's Consul.

6.

Sir, Foreign Office, May 21, 1866.

I have to acquaint you that I have arranged with

the Secretary of State for the Colonial Department that

I should send instructions to Her Majesty's Ministers

and Consuls abroad, directing them to extend to persons

naturalized in British Colonies, and holders of Pass-

ports either from the Colonial Governors or from the

Foreign Office, bearing on the face of them the place of

naturalization and the period for which the passports

are good, the same protection during that period as

they are now in the habit of extending to persons hold-

ing passports in which they are described as " naturalized

British subjects."

I have to instruct you to act in conformity with this

arrangement.

You will understand that passports granted to persons

naturalized in the Colonies, like passports granted to

naturalized British subjects generally, cannot, as a

general rule, be renewed by any of Her Majesty's

Ministers or Consuls abroad; but, in order to relieve

any such persons from inconvenience in case they should

have remained abroad beyond the time specified in their

passports, you are authorized in any such cases to give

such parties, in exchange for their original passports,

passports strictly limited to the time required for a

direct journey back to the United Kingdom, or to any

of Her Majesty's Possessions abroad ; but no second

passport of the same kind must he given, without the

case being submitted to this Office, to a person who
shall appear to have prolonged his stay beyond that

limit.

I am, &c.

Her Majesty's Consul.

(L.)

Extract from Mr. Vernon Harcourt's Letter to the

"Times" on British Nationality (published in the

"Times" of the 12th of February 1868.)

" The point to which I desire to call particular atten-

tion is that of criminal jurisdiction over aliens, It is

well known what the law of England now is, viz , that,

while British subjects are amenable in case of particular

offences to trial in this country for acts committed
abroad, foreigners cannot be tried here for any offence

committed out of the realm. The jurisdiction for

offences committed beyond the realm even in the case

of British subjects is of comparatively modern growth in

our law. Before the reign of Henry VIII., if one
British subject killed another abroad he could only be

tried by the same military tribunal of the Constable and
Marshal, even though the victim died in England,
' because the stroke was given there where no visne can

come.' (3 Inst., p. 48.) And so strict was the rule of

venue that it is said, till the time of Edward VI., if the

blow was struck in one English county and the death

occurred in another, the murderer could not be tried in

either. The policy of the statutes of Henry VIII. has

been adopted and extended by more recent enact-

ments. But it seemed hardly settled law till the case of
' R. v. Sawyer' (2 C.& K.), at the commencement of this

century, that an Englishman could be tried for the

murder of another Englishman out of the dominions of

the Crown. Nor was it ever determined till the case of
' R. v. Azzopandi,' that an English subject could be

tried in England for the murder of a foreigner abroad.

Indeed, to this day many good lawyers doubt the

soundness of this last decision. It is, however, clear

law that a foreigner cannot be tried in England for

the murder either of a foreigner or of an Englishman.
(' R. v. Lewis,' D. & B., 18570 Now the result of this

state of the law is strange and unsatisfactory enough

;

if an Englishman and an American are together in a

i ship or in a foreign land, if the Englishman
kills the American and comes to England, he will be
hanged ; but if the American kills the Englishman and
comes to England, he cannot be tried—a consequence
not very consistent with the theory that the laws of

22112.

England are made mainly for the protection of English-
men. For some offences, like that of murder, a remedy
is provided in treaties of extradition, but to many cases,

and especially to those of political offences, extradition

is not applied ; and in all cases extradition is employed
at the demand and for the benefit of the country to

which the offender is given up, and not of that where
he is found. Cases of great barbarity may and do con-

stantly occur which escape with impunity, to the great

scandal of law and order. For instance, a foreign ship

comes into the Thames or the Mersey. The foreign

captain has barbarously ill-used one or more of his foreign

crew on the high seas. The victims of his cruelty may
languish or even die in our hospitals, yet the offender

may walk the streets of London or Liverpool without
punishment. Ought such things to be, or ought such

a state of law to continue ?

" That, historically speaking, this strict rule of the

locality of criminal jurisdiction had its origin in England
in the curiously technical doctrine of venue, I think,

cannot be doubted. I do not wish, however, to rest the

discussion solely on that ground, because I am quite

aware that writers of considerable authority have con-

tended that the locality of criminal jurisdiction is a

general and sound principle of law. I do not purpose at

this moment to go into that which is a somewhat
abstruse question, or to embark your readers in the

technical learning of 'real, personal, and mixed statutes,'

which the discussions of the civilians have left even

darker than they found it. I shall for the present take

a rougher, but perhaps not less satisfactory, method,
and inquire what is the actual practice of modern
nations on the point.

"The American practice is identical with, and derived

from, the English doctrine. But that of all, or almost

all, the Continental nations differs from it altogether.

The French law, in the Code d'Instruction Criminelle,

has the following provisions, Arts. 5 and 6 :

—

"
' Tout Francais qui se rendra coupable hors du terri-

toire de la France d'un crime attentatoire a la siirete de

I'Etat, de contrefaction du, sceau de I'Etat, de monnaies

nationales at/ant cours, de papiers nationaux, &c, pourra

etre poursuivi, juge, et puni en France d'apres les dispo-

sitions des lois Francaises.'

" This is, of course, in conformity with the principles of

the English law. But then comes the following im-
portant provision :

—

" Cette disposition pourra etre etendue aux etrangers

qui, auteurs ou complices des memes crimes, seraient

arretes en France ou dont le Gouvernement obtiendrait

l'extradition.'
" Here it will be seen that in respect of foreigners

found on French territory (leaving out of consideration

for the present the question of extradition) jurisdiction

is assumed for a particular class of offences committed
abroad—viz., offences against the State. The discus-

sions which took place on the Commission by which the

Code was drawn up are reported in the instructive and
interesting work of Baron Locre. The arguments on
both sides of this particular question when this provision

was resolved on will be found in vol. xxiv, p. 112-521.

The Arch-Chancellor who presided over the Commission,
says :

—
' Si apres avoir machine dans sa patrie le boule-

' versement de la nation ; et si apres avoir donne toutes
' les suites qu'il a pu a ses projets, il vient ensuite en
' France, il ne doit pas y jouir de l'impunite','—a senti-

ment which is certainly good sense, and which I believe

is sound law. It was quite admitted that there might
be practical difficulties in enforcing the principle, and
that in policy it might be unwise always to press it.

Accordingly the word sera, in the original draught, was
changed into pourra, and the power was made discre-

tionary (facultative). This is the law of France. That
of. most of the States of Europe is identical as to the

class of offences. The details of the several codes will

be found at length in M. Foelix's excellent hook (L. ii,

tit. ix, cap. iii). Some States go further, and apply the

jurisdiction to other classes of crime, but all, I think,

assume it in the case of injury to the State itself. For

the present I wish to confine the discussion to this

particular class of offences. M. Ortolan, in his ' Elements

de Droit Penal,' where a very good discussion of the

whole question will be found, enumerates, if I remember
right, about 20 States where these provisions obtain.

" Here, then, we have a concurrence of both the

elements which are essential to establish a rule of Inter-

national Law—viz. (1), the sound principle that a State

may, if it chooses, make such a rule with respect to

aliens within its jurisdiction ; (2), the fact that by the

usage of the majority of States such a rule is actually

made. Why, then, should we refuse to adopt a rule

N
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which is clearly for the advantage of our own State?

If the French law authorizes criminal jurisdiction over

an Englishman taken in France lor offences committed

abroad against the French State, why should the

English Government deliberately refuse to arm itself

with the same power of self-defence against a French-

man? We cannot decline their jurisdiction over our

subjects in such cases, and why should we not claim

our own jurisdiction over their subjects in a similar

case?
" These are questions which deserve the attentive

consideration of statesmen. My object has been to

show that in the principles of International Law they

will find no obstacles in adopting such a course, if it is

thought on the whole to be politic. That was a neces-

sary preliminary for all those who do not think that

nations ought to be governed solely by the question of

whether it is ' worth while to go to war,' but, on the

contrary, believe there is such a thing as right and
wrong even between nations. In writing on such

matters I always desire to deal quite fairly with your

readers, and to state both sides of the case with im-

partiality. When questions are settled by authority and
open to no reasonable doubt, like those with which I

have recently had to deal, there is no occasion to express

a hesitation for which there is no ground. It is other-

wise with questions like the present, upon which there

exists a real and reasonable difference of opinion among
competent writers. I confess it was not without some
difficulty that I have been able to overcome in my own
mind the inveterate prejudice in which an English

lawyer is bred in favour of the exclusive doctrine of the

locality of criminal jurisdiction. From the best con-

sideration I have been able to give to the matter, I have

come to the conclusion that the Anglo-Saxon doctrine

and practice on this point is wrong and impolitic, and
that the Continental view and law is right and wise. I

do not expect that everyone will share this opinion : but

I hope I have said enough to induce them, at least, to

examine it.

" I do not deny that there may be considerable prac-

tical difficulties which may surround the subject in

some instances. But that is equally true as to the

jurisdiction we already assume in the case of our own
subjects for offences committed abroad, and whatever

the difficulties may be, they can afford no argument
against a discretionary power such as the French law
assumes. If France can deal with these difficulties,

why cannot we do so ? I ought, in fairness to your
readers, to tell them that SirG. C. Lewis—a philosopher

and statesman whom all men regard, and for whose
judgment I in particular have a peculiar reverence—has,
in his pamphlet on Foreign Jurisdiction and Extra-

dition, expressed a preference for the system of extra-

dition over that of this species of jurisdiction. In that

paper, full of his characteristic fairness and learning, all

that can be said on that side of the question will be

found.
" But it should be observed, first of all, that to the

particular case of offences which we have been considering

extradition is not properly applicable. If a man comes
here having committed a crime against the subject of a

foreign State, or perhaps against the State itself, extra-
dition is the proper remedy. But the situation of a man
who has conn- here having committed abroad an offence

against our own State, or our own subjects, is not in the
proper or usual sense of the word an object of extradi-

tion. We may say. ' We will not transact your criminal
jurisdiction for you, do it for yourself.' We can hardly
say the same of crimes that solely concern ourselves.

On the other side of the question a paper in the
'American Jurist,' vol. xxii, page 381, by Mr. Luther
S. Gushing, of Boston—as excellent a piece of legal

reasoning as I have ever met with—is well worthy of

consideration. It is satisfactory to find that one of the

strongest arguments for such an alteration of law comes
from America. It is now generally admitted that the

Anglo-Saxon doctrine of allegiance and citizenship must
be reviewed. My object has been further to point out
that this question cannot and ought not to be taken
alone. While we are willing to relax our hold upon
persons who have left the realm, we ought to extend and
strengthen our jurisdiction over those who may choose
to place themselves within its protection and control.

It will be observed that if we assume (as we have a right

to assume) similar jurisdiction in all respects on all

persons, whether subjects or aliens, within the realm,
the whole difficulty as to the distinction between native-

born and naturalized subjects of foreign States will

become immaterial and disappear ; for we shall trust

them both alike.

—

i. e., as precisely on the same footing

as our own subjects.
" I have only indicated in outline the nature of this

general scheme for settling a question of great importance
and admitted difficulty. Let it be discussed with fair-

ness, and determined with prudence, for it is a matter in

which the peace of nations is deeply involved. I believe

that, subject to proper limitations and conditions, the

real solution will be found in the concurrent admission
and establishment of three principles—1. A general

right of expatriation. 2. An universal criminal jurisdic-

tion over all persons within a State, whether subjects or
aliens, alike, for offences, wheresover committed, against

that State, and, perhaps, against its subjects. 3. A
liberal and extended practice of extradition. The ob-

stacles to the settlement of these questions exist not so

much in any difficulties of law or considerations of
policy, but rather in the combined influence of pride and
ignorance operating upon popular prejudice. It is the

• true and wholesome business of public discussion vo

enlighten that ignorance, and to mitigate that pride.

We are beginning to see that to claim a dominion over

persons who have renounced their country is, after all,

not such a very fine thing. It requires but a step

further to comprehend that a claim to immunity for the

crimes of its citizens against other States is not a legiti-

mate object of national ambition ; and that to become
the great asylum of unpunished rascality is not the best
title to the first place in the civilized world. When
these things are better understood nations will be less

jealous of that which conduces to the mutual advantage
of all. They will be less apt to quarrel, and far less

eager to fight. " Historicls.
" Temple, February 11."

M.

Report of the Committee on Foreign Affairs concerning the Rights of American Citizens in

Foreign States, in the House of Representatives, January 27, 1868.

Mr. Banks, from the Committee on Foreign Affairs,

rep id a bill concerning the rights of American citizens

in foreign states, accompanied by the following report,

which was ordered to be printed in the " Globe" :

—

The Committee on Foreign Affairs, to whom was re-

ferred "so much of the President's message as relates to

our foreign affairs," also House resolutions Nos. 100,

111. 159, and l(i(i. instructing the committee to inquire

into and report upon the subject of the rights of American
citizens in foreign countries; as well as (i.'i resolutions

and memorials adopted in public meetings held by
citizens of different sections of the country, praying

that action be taken to secure to citizens of the United

States protection abroad, respectfully report:—

The treaty of peace between the I nited States and
Great Britain at the close of the War of Independence
left unsettled three subjects of international impor-
tance: First, the impressment of seamen; second, the

right of search ; and third, the question of expatriation.

The impressment of seamen had long been practised

under the most absolute of the monarchs of England,
and little discrimination was there made between subjects

and foreigners.

The right to search American vessels had been a-

and exercised by Great Britain from the recognition

of American independence. Both claims were justified

upon the theory of intrinsic ami perpetual allegiance of

all persons born subject to the British crown. The enforce-

ment of this doctrine by the arrest and search of American
vessels on the high seas, the impressment of American

-in. and tin imprisonment of such as would not
fight against their country, led to the war with Great
Britain in 1S1l>, which resulted in the triumph of our
forces by sea and land. The treaty of peace did not in

terms surrender these claims, but they were abandoned
in practice. No impressment has been attempted since

the war closed. A feeble effort to establish the right of
search in a qualified form was made in the quintuple
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treaty negotiated in 1841, for the ostensible purpose of

suppressing the slave trade and piracy, by the five great

powers—England, France, Austria, Russia, and Prussia.

Having been declined by the United States, and not

being ratified by France, the treaty failed. The exercise

of the right of search and impressment of seamen, which

led to the war of 1812, have therefore been abandoned.

But the claim is still maintained. The very earnest

appeals of Mr. Webster, made as late as 18-12, enforcing

the wisdom and public necessity of removing this ground

of past complaint and future danger, were promptly but

politely rejected.

The question of the right of expatriation, the most

important of all, and upon which both these claims

rested, still remains unsettled, and under different cir-

cumstances becomes one of the most important questions

of our day.

At the commencement of the war of 1812 the num-
ber of emigrants in the United States did not exceed

120,000. International difficulties prevented any con-

siderable emigration from 1810 to 1816. The actual

returns from 1820 to 1867, added to the estimated emi-

gration from 1/90 to 1820, show that the total emigra-

tion to this country from Europe since the declaration

of independence is 6,640,000 persons. No more impor-

tant question can arise than that which concerns the

relations of this portion of the American people to the

governments they have abandoned and that of their

adoption. The English law holds them and their de-

scendants as British subjects, " at least to the second
" generation, and perhaps for ever."* The theory of

a double allegiance is discarded, and they and their de-

scendants, even though born of a foreign mother, are

inexorably and for ever held to the service of native-born

.subjects, incapable of disavowing their allegiance to the

mother country or of acquiring a legal citizenship in

another land, and liable to punishment as traitors if found

in a time of war in the army or navy of their adopted
country.

During a general war in Europe they would be de-

prived of the privileges of travel or commerce ; and in

the event of participation by this Government in such

war, which is not impossible, they would be liable to

punishment as traitors by European or American govern-
ments, whether yielding compulsory service to one or

the other. The execution of naturalized citizens of the

United States when captured in the American army by
the British troops, who claimed them as British sub-
jects during the late war, was only prevented by the

President's orders for retaliation on British soldiers.

Deprived of recognized citizenship, debarred from the
privileges of travel or commerce in peace, and exposed
to punishment in time of war, they are without safety

and without rights. The commission of public crimes
could not more effectually strip them of privileges which
in every age and in all parts of the world have been the

accompaniments of civilization and freedom. At the
opening of our national career Great Britain attempted
to enforce her claims upon her natural-born subjects

beyond her territorial jurisdiction, arresting American
ships and impressing American seamen under their own
flag. The actual sufferers were few in number. Now,
after the lapse of half a century a similar claim is en-
forced against a nation of people ; not, it is true, as

before, upon then- own soil or under their own flag, but
wherever found within the jurisdiction of other nations.

In the first contest their success would have driven
American sailors from the ocean. In this it would de-
prive masses of the American people of privileges that
were never denied to any nation, retaining any sense of
the value of personal liberty. It is scarcely to be sup-
posed that it can be pressed to this extent ; but if the
doctrine be inapplicable to masses of people it is un-
just that it should be enforced against individual citizens

in a manner to disturb the peace of a nation.
The correspondence transmitted to Congress shows

that naturalized citizens of the United States being
present in Great Britain, without the commission of any
offence, have been arrested, tried, convicted, sentenced,
and punished as criminals, upon the ground that they
were natural-born subjects of the Crown; that their
allegiance was perpetual and indefeasible, except by its

consent; and that they were therefore subject to its laws
and liable to punishment not only for offences com-
mitted within its jurisdiction, but for words spoken and
acts performed in the United States. They claim the
protection of their adopted country which has made

' "Unless the British Government consents to their ance tor
expatriation, the same posterity must be treated as Hritish at least
to the secondeeneration, andperhaps for ciar."-fVcstlakeslJrhati
International Law, page 23.

them citizens and conferred upon them the same rights

both at home and abroad which are enjoyed by native-

born Americans. The Government is in duty bound to

listen to their appeal, and to protect them in their rights.

The President called the especial attention of Congress
to this subject in his last annual message.

It is not our province to examine laws of England
under which these prosecutions have been conducted

;

but as the English judges appeal to the law authorities

of this country in justification of their course, it may
not be inappropriate to consider the origin and nature of
the claim of indefeasible and perpetual allegiance to the

British Crown. The principal authority cited in its sup-
port is found in Blackstone's Commentaries on the Laws
of England, as follows :

—

" Natural allegiance is such as is due from all men
born within the sovereign's dominions, immediately
upon their birth ; for, immediately upon their birth,

they are under the protection of the Crown, at a time,

too, when (during infancy) they are incapable of protect-

ing themselves. Natural allegiance is, therefore, a debt

of gratitude which cannot be forfeited, cancelled, or

altered by any change of time, place, or circumstance,

nor by anything but the united concurrence of the

legislature. An Englishman who removes to France or

to China owes the same allegiance to the King of Eng-
land there as at home, and 20 years hence as well as

now ; for it is a principal of universal law that the

natural-born subject of one prince cannot by any act of

his own—no, not by swearing allegiance to another,

put off or discharge his natural allegiance to the former;

for this natural allegiance was intrinsic and primitive

and antecedent to the other, and cannot be divested

without the concurrent act of that prince to whom it

was first due."

—

Vol. I. p. 36$.

The Commentaries of Blackstone have probably never
had greater weight with any people than in this country.

In the discussions preceding the Revolution it was the

authority mainly relied upon by the colonists in their

contest with the mother country for constitutional

liberty. More copies of his work were purchased in

America than had been sold in Great Britain up to the

time of the Revolution. It is not forgotten, however,
that he supported in parliament principles of law in

direct opposition to those of his Commentaries. Black-

stone was the servant of power, and it was not without
justice that Junius said of him that "he recollected he
" had a place to preserve, though he forgot he had a
" reputation to lose." But the American constitution

is itself proof that Blackstone's theory of allegiance was
not accepted by the American governments. He claimed
for the sovereign absolute power. He left to the subject

nothing but servile submission. The American states-

men reversed the proposition. In their system the
people were absolute and the ruler a representative only.

According to the philosophy of Blackstone the people

were a possession of the government. Under the Ameri-
can system the government was the property of the
people. They reserved to the body-politic collectively

the power of reforming its institutions at pleasure, and
left to the people individually the right of transferring

their allegiance to other governments whenever the
safety of life, the welfare of the subject, or liberty of
conscience should demand it.

There are no rules of universal authority by which
governments are guided in regulating the rights of
subjects. The controversy existing between this country
and England, and in a less degree with European states,

in regard to the rights conferred by emigration and
naturalization is a contest between feudal ideas and those
that govern civilized states. Feudalism held all rights

dependent upon the possession of the soil. The soil was
the gift of the crown. Allegiance was due to the crown
and controlled by the place of birth, and all the obliga-
tions of the people were summed up in that of personal
fidelity to the king. It was more absolute in England as

established by William the Conqueror than on the Con-
tinent under Charlemagne or the Gothic kings.

The oath of allegiance administered to the landowners
of England by William the Conqueror at Salisbury, in

1086, sets forth this obligation and the reason upon
which it is founded with more authority than in the
paraphrase given us by Blackstone. Observe the oath
to the crown :

" I become your man from this
" day forth, of life and limb and earthly worship,
" and unto you will be faithful, and bear you faith for
" the land I hold ofyou. So help me God."
The feudal law of Europe claimed allegiance to the

crown from the barons, and that of lesser lords and
landholders to the barons in turn. The English monarch
held all alike in subjection to the crown. Other laws

N 2
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extended the principle to strangers, who were required

to live and die in the king's quarrels, to serve in his

wars, and to lodge only in English houses. The king's

writ, ae exeat Regno, instead of being limited as now to

processes of civil courts, obliged ins subjects to remain

within the realm, or recalled them from beyond the

seas, and (his " not merely in respect to attempts pre-

" judicial to the state, hut from the king's right to the

" attendance and service of his liege men within t he

" realm." No merchant was allowed to remain in the

country above 40 days, no host to receive a longer for

more than three nights, and no man to wander from the

highway without sounding a horn, under penalty of

death.

The doctrine taught by Blackstone is hardly less

absolute in principle than these provisions of the laws of

Alfred, William, and later kings, upon which his theory

is founded. It is unnecessary to say that in this age

such doctrines have no claim to respect. The truth is

now universally recognized in theory if not in practice :

the world belongs to its people. Political institutions

are rather for them than for their rulers. Under every

form of administration it is now admitted that Govern-

ments are for the people, if not by them ; and in this

view they claim that " that which is best administered

is best."

This is true of European States, but especially of

England. The great charters of later English history

and the popular rights secured by them attest tins fact.

The feudal theory of allegiance in England was early

modified by the statute of Henry VII., which declared

that no one was to be called in question for obeying a

king de facto : denying the theory of divine _ right,

and recognizing partially the revolutionary doctrines of

possession and power. This is regarded as the basis of

modern English allegiance.

The revolution of 1688 was the foundation of the

present British constitution and overthrew all feudal

institutions. The king no longer held power exclusively

from tenure, birth, or possession, but by the consent of

the people, lie obtained from their representatives year

by year authority for his Government, and supplies for

the maintenance of his army and navy. Instead of being

held by the king to the soil on which they were born,

the people forbade the king to leave the kingdom with-

out the consent of their representatives. " Sovereignty,"

they said, " was in the king with the Parliament." With-

out the recognition and support of the representatives of

the people he had no power. Such is the comparison

which history forces upon us between the Governments

of William of Normandy, in 1086, and that of William

of Orange, in 1688. And such is the contrast between

the principles of allegiance contended for by Black-

stone and English judges of the present day, and that

which is sustained by the principles of modern history

based upon public reason and justice.

Restrictive legislation, which forbade subjects to leave,

or strangers to enter the kingdom, has been swept away.

The prerogative of kings, though sometimes exercised

in such matters during the bloodier periods of European

history, has been resisted and its abuse punished with

exile or death. The Chinese have been compelled to

abandon their system of isolation and exclusion, main-

tained for many thousand years. Within our own time

it has been held by all civilized nations that a govern-

ment of isolation and exclusion presented in itself just

grounds of war.

Such changes in the constitution of England and
the States of Europe demonstrate that the doctrine of

feudal supremacy, which is the basis of feudal allegiance

as now upheld, ought to be without authority or force

in any form of government existing in this age.

Having made war upon a nation so distant as that

of China, disturbing so little the rest of the world

by the movements of her people or the character of her

Government, it scarcely becomes the English or Euro-

pean Governments to maintain the principles of abso-

lute and perpetual power over their natural-born subjects,

or the supremacy of municipal law against the laws of

nations and the progress of civilization.

Op the Service due to Government.

It is not to be denied that there is between the Govern-

ment ami the subject an equitable and mutual inte

neither can it be denied that there is due from every

citizen to the Government under which lie lives certain

obligations, and that the service which is implied by
these obligations, whether or not supported by Ins oath.

cannot be cast oil' without its consent. This is but

a just return for the protection which he receives from

the Government which attends him from his birth, and
secures after death the preservation and disposition of
his property according to his will so long as his name
i.i- race shall endure. This does not arise so much from
any special or implied contract made in the organization

of society as from the law of necessity and of nature.

It is inherent in every form of civilized .society, and is

as apparent and as absolute in an unorganized com-
pany of individuals as it is in village, city, State, or
nation. No man is permitted anywhere among civilized

men to look with unconcern upon any outrage in-

flicted upon the persons or property of a company of
which he is a member, without at least signifying to

the extent of his ability his opposition to the wrong,
and defeating it if in his power. This mutual obliga-

tion extends to the protection of property, the preserva-

tion of the public peace, as well as to the security of

life. The same obligation rests upon a subject in regard

to the Government under which he lives. He is hound
to assist in its protection, to aid in its support by the
contribution of his means or his labour, to maintain its

honour unimpaired, to strengthen its capacity for useful-

ness by the performance of every duty which is necessary

to the peace and prosperity of society, and to defend
it in peril with his life if necessary. Failure in the
performance of such duties is justly condemned and
punished by all Governments. But the recognition of
these varied and important obligations can in no wise
be held to render such subjects and their descendants
to the second and third generations perpetual prisoners

of any association, society, or form of government. So
long as they are of it they must fulfil their obliga-

tions, whatever they are. A mere contingent or possible

obligation cannot rightly be made by construction,

absolute and perpetual, controlling the actions and life

of the subject from whom it is due wherever he may be
found.

But if, from causes appertaining to the conscience

or safety, the welfare of a subject or his family is

to be improved by separation from that society cf which
he is a member, the laws of nature and the practice of
all civilized nations, ancient and modern, justify him,
within reasonable limits, in severing that connexion

;

otherwise, in a State which has an established religion,

any citizen might be compelled to conform to its doc-

trines, and to leave his descendants to the same mental
and moral servitude, deprived of the freedom of belief,

and without that freedom of worship to which, accord-

ing to the laws of nature and of God, every man is

entitled. Society is necessary to the existence of man,
and government indispensable to his civilization, pros-

perity, and power. But the perpetual subjection of

every person born within its jurisdiction, without con-

sent and in disregard of protest or removal, is not
necessary in any form of political society. It does not

rest upon any theory of justice, and the whole course

of civilization disproves its justice or wisdom. It is a
power that does not attach to a State which has for its

object the welfare of all its members, but to a despotism
that knows no duty and cares for no interest but to

strengthen and perpetuate the power of rulers. The
law of allegiance and of service is as essential to a re-

public as it is to a monarchy. It is not a mere matter

of agreement, convenience, or utility ; it is a necessity.

Every form of government depends upon it. and dis-

solution awaits all forms of society to which it is denied.

But here the parallel ends. The authority of despotic

governments is force; that of a State is the consent of

its people.

The claim of indefeasible allegiance and perpetual ser-

vice is the symbol of feudalism and force. '1 :..- right of

emigration and naturalization, where Lie or liberty is

insecure, or where the prerogatives of conscience are

violated, is wrought into the constitutions of all govern-

ments of choice. The fended claim is as absolute over

the mind as the body. It denies liberty of conscience

and of thought by the same title that it proscribes the

right of locomotion. It dwarfs human capacity and
reason and corrupts the nature of man and Socil

Di Tin-. Consent of Governments.

It may justly be conceded that the express or implied

consent of both parties is necessary to the extinction of

mutual ol between a Government and its

subject. Hut this does not justify the perpetual control

of one by the force of the other. It assumes that it is

the right and duty of the Government to so regulate

the manner of separation as to secure in the highest

degree the welfare of both. It is to this natural law that

we refer the right to regulate, not defeat, emigration



NATURALIZATION COMMISSION:—APPENDIX TO THE REPORT. 101

and naturalization, which together constitute expatri-

ation. But a Government cannot justly admit one and

deny the other.

A subject may justly he held to the complete per-

formance of all obligations actually due to the Govern-

ment at the time of separation. In a period of war or

when public peace is threatened, every form of political

society is justified by natural as well as municipal

law in holding its members to the fulfilment of their

duties until the crisis is past. In moments of public

peril it might with justice forbid emigration so long as

the common danger continued. But this exercise of

power must be continued as incident to a present

exigency of the State. It cannot be just that a citizen

who has withdrawn in a time of peace, with the actual

or implied consent of the Government, is to be held,

himself and his descendants, for ever responsible for

the conduct of that Government or the perils which

it may encounter; or that he is bound under such

circumstances to render the same service in its defence

or make the same sacrifice for its support which could

have been demanded had its connexion remained

unbroken.
The reciprocal protection which is the basis of the

obligation due from a subject to the State is rightfully

terminated by a permitted removal, and leaves no
foundation for the subsequent claim of perpetual service.

The State would be justified, in anticipation of imme-
diate or approaching public peril, in prohibiting many
acts threatening its present or its future safety. In this

view the decree of Charles I. in 1637-38, denying the

right of departure to "passengers" for New England
" as idle and refractory persons whose only or principal
" end is to live out of the reach of authority where they
'• take liberty to nourish and preserve their schismatical
" factions," might be justifiable as defeating an organi-

zation detrimental, if not destructive, to his throne.

In this he did not merely assert a right, but he averted

by his acts an immediate danger. Whether the result

was more fortunate for his crown than to have allowed

these " passengers "—among whom were Pym, Hamp-
den, and Cromwell—the liberty of emigration, and
how far despotic rulers ought to take warning from
the fatal consequences that followed the exercise of such

power in this particular case, his successors may be

called upon to determine.

Rule of International, Law.

International law does not control nations in the

conduct of municipal affairs. It leaves them to the

good sense of every independent State. It does not,

therefore, present any positive rule by which Govern-
ments are to be guided. Nevertheless the opinions of

writers of recognized authority upon national and inter-

national law, whose judgments are universally respected,

ought not to be without weight in this discussion.

With few exceptions, and those least important, they

favour the largest liberty consistent with public safety

in emigration and naturalization, which, taken together,

complete the act of expatriation :

" Since one is a subject in regard that he consti-

tutes, with others, one republic, into which he willingly

enters, it follows from thence that one ceases to be a

citizen so soon as he willingly removes with that,

design from bis native country and joins himself to

another State, settling there his fortune and family,

unless the laws forbid subjects to remove."

—

Heinecius,

B. 2, S. 230.
" A man should not leave his country or the State

of which he is a member in time of war or great dis-

tress, but in a time of peace he may do so if he pleases."— Grotius.
" Where the liberty of removal hath been promis-

cuously allowed, and the subject settles himself and his

effects under the protection of a foreign State, the

Commonwealth which he left hath no longer any autho-
rity over him."—Puffendorf, B. 8, Ch. 11.

"Everyman is born free; and the son of a citizen,

when come to the years of discretion, may examine
whether it be convenient for him to join the society

for which he was destined by his birth. If he does not
find it advantageous to remain in it, he is at liberty to
quit it on making compensation for what it has done in

his favour, and preserving, as far as new engagements
will allow him, the sentiments of love and gratitude he
owes it. A man's obligations to his natural country
may, however, change, lessen, or entirely vanish, accord-
ingly as he may have quitted it lawfully, and with good
reason, in order to choose another, or has been banished
from it deservedly or unjustly in due form of law or by
violence.' '— Vuttel.

" In England the subjects are under a stronger and
more particular obligation to the sovereign than else-

where in virtue of a right which they there call alle-

giance ; but this does not prevent the English from
withdrawing from the kingdom without the permission

of the king; and when they have established them-
selves elsewhere neither the authority of the king nor

of the laws of the kingdom have any further power
over them." — H'icquefort, section 11, book 1, Am-
bassador.

"It is a right inherent in all free people to have
the liberty of removal if they think proper. When a

person becomes a member of a State he does not thereby

renounce the care of himself and his affairs. He may
seek the necessaries and conveniences of life elsewhere.

The subjects of a State cannot be denied the liberty of

settling elsewhere in order to procure those advantages

which they do not enjoy in their native country."

—

Burlemaqui.

"The particular duties of citizens terminate with' the

offices from which they flowed ; but as to general duties,

they subsist as long as one continues to be a citizen

and until that character is lost. Now, a man ceases

to be a citizen in one of these ways : 1 . When he goes

to establish himself elsewhere ; 2. When he is banished

;

3. In case of subjection to a foreign Power."

—

Felice,

Droit des Gens.

"On the other hand, except in cases of great neces-

sity, where it is intended to call out the strength of

the society, the civil power, considered simply as such,

has no right to restrain emigration and the disposition

to settle elsewhere ; this right not being necessary for

the perpetuation of the body politic, and the inhabitants

of a country being by nature sufficiently attached to

it (if the government be tolerable) without being de-

tained."

—

Vicat.

" Man, whose subsistence depends upon his industry,

ought naturally to seek happiness wherever he can find

it. Want and misery make the law for him in this

respect. If his native country offers him resources it is

his nature to be attached to it. If it does not, by what
right—I will add with what motive—shall we seek to

arrest and to punish him ? May he not say, " Give me
and my family assurance of support, or let me seek

it elsewhere?" The law of nature, which is that of self-

preservation, will be to eternity stronger than all the

maxims and calculations which politics can present.

We are wrong to say that this man injures his country

by carrying his industry abroad. He may justly reply

that his industry is his own, and that he has a right to

carry it where it can furnish him subsistence."

—

Raynewal,
" In times of peace it would seem unjust and dis-

honourable to any State to hinder its citizens from
selling their lands and removing to any other State

they please, and freeing themselves from their former

political relation. For the several subjects, by the taxes

or tributes which they pay annually, compensate all the

ordinary advantages which they receive from the com-
munity, and it would be unjust to hinder them from
consulting better their own interest, if they can, elsewhere.

Nor is there danger that any State will be deserted by
many of its subjects unless it be either miserably con-

stituted or administered, and in such cases the citizens

have a better right to quit it and cannot be compelled to

remainits subjects."

—

Hutcheson's Moral Philosophy

.

" Men may relinquish their country from a sense of

insecurity, oppression, annoyance, or inconvenience,

and emigration ought neither to be prohibited nor
discouraged."

—

Paley's Moral and Political Philosophy.

" Considered from an international point of view, the

jurisdicton of a nation must be founded either upon the

person or the property being within its territory ; con-

sidered from a civil point of view, jurisdiction may be
founded upon natural as well as local allegiance; in

other words, every independent State claims to make
laws perpetually binding upon its natural-born subjects

wherever they may be. But natural allegiance or the

obligation of perpetual obedience to the Government of

the country wherein a man may happen to have been
born, which he cannot forfeit or cancel, or vary by any
change of time or place or circumstance, is the creature

of civil law, and finds no countenance in the law of

nations, as it is in direct conflict with the incontest-

able rule of that law. ' Extra territoriitm jus dicenti

impune non paretur.'"—Twiss's Laiv of Nations, page
231.

" Formerly it was doubted whether an individual had
a right to quit his country and settle elsewhere without

leave from his Government; and in some countries
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he who did go had to sacrifice a part of his property*

At present such a right is very generally conceded under

certain limitations. " The right of emigration, says

Heffter, "is inalienable; only self-imposed or unfal-

filled obligations can restrict it." The relation of the

subject to the sovereign is a voluntary one, to be termi-

nated by emigration; but a State is not bound to allow

the departure of its subjects until all pre-existing lawful

obligations to the State have been satisfied. JNotice

therefore, may be required of an intent to emigrate and

security be demanded for the satisfaction of back-

standing obligations, before the person in question is

allowed to leave the country. tDe Martens writes to the

effect :t
" It belongs to the universal and positive public law

to determine how far the State is authorized to restrict

or prevent the emigration of the natives of a country.

Although the bond which attaches a subject to the State

of his birth or his adoption be not indissoluble, every

State, has a right to be informed beforehand of the design

of one of its subjects to expatriate himself, and to

examine whether, by reason of crime or debt or en-

gagements not yet fulfilled towards the State, it is

authorized to retain him longer. These cases excepted,

it is no more justified in prohibiting him from emi-

grating than it would be in prohibiting foreign sojourners

from doing the same. These principles have always

been followed in Germany. They have been sanctioned

even by the federal pack of the German Confedera-

tion as far as relates to emigration from the territory of

one member of the Confederation to that of another.

—Woolsen's International Law, page 142.

" While almost all the nations of Europe are ignorant

of the constituent principles of society, and regard the

people only as beasts of a farm, cultivated for the benefit

of the owner, we are astonished, we are edified, that

your thirteen republics should know at once the dignity

of man, and should have drawn from the sources of the

wisest philosophy the principles by which they are

disposed to be "governed."—Abbe de Mably to Mr.

Adams, Minister to Holland.
" One of the principal objects of police is to hinder

the subjects from emigrating in too great numbers.

It is for the public, universal or particular, law to deter-

mine to what degree a sovereign is permitted to restrain

the natural liberty of those subjects who wish to quit the

territory for a long time or expatriate themselves en-

tirely. A foreigner, as long as he remains so, and has

not contracted debts or committed crimes, is entirely at

liberty to quit the State when he pleases ; it is only in

case of collision, reprisal, or war that a state is justi-

fiable in detaining a foreigner against his will. This

liberty, founded on the universal law of nations, is con-

firmed and even extended by a great number of treaties,§

and accordingly it is rarely violated ; but a foreigner,

formally naturalized, has no more right to exemption

from this restraint than those who are born subjects of

a state, unless he made express or tacit conditions on

the subject."—Von Marten's Laic of Nations, 87.

" Citizenship ceases by penal or voluntary expatri-

ation. In the first case the country renounces all its

claims upon the subject; in the second he loses his pri-

vileges by voluntary separation from the country. But

even when it is not permitted by law the bonds which

unite the subject to his country are not indissoluble.

Being wronged by his Government, compelled to seek

in other lands the well-being (bienestar) and the happi-

ness that he is not able to find in his own, he is allowed

to abandon the association to which he belongs and to

establish another elsewhere. This is a right of which

the civil law cannot deprive him, and in the exercise of

this right, as in all others, he is to decide for him-

self when to dissolve the ties which bind him to his

country. It is. without doubt, possible for him to abuse

it, but whether or not it is abused will be a difficult

question for foreign nations to decide, as they are

not competent judges of the facts."—Bello, Derechos

Internacional, Paris, 1864, page 75.

Municipal Laws of European Statf.s.

The enlarged and just views of these and other

authors as to the inalienable rights of man must, in
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good time, produce their proper effect upon the legis-

lation of the world. But unhappily the ground of our
present complaint is that the municipal legislation of

European states is in conflict with the principles advo-

cated by the most enlightened jurists, who have best

studied the laws of nature and of nations.

In other relations of government great advances

have been made. The great states of southern Europe
have abandoned in their recent organizations the

political philosophy of the middle ages. There are no
longer sovereigns who govern for years without a parlia-

ment, like Charles I., and there are no archbishops who,

like Laud, boast that they are not likely to hear
" that noise " again. The consent of the people is

now the first condition of permanent or peaceful Go-
vernments. The forms of the ancient monarchies only

are retained. The popular power expands with every

generation in the organization of states ; but as to sub-

jects the rigid traditions of feudal law are strictly

preserved. Municipal government is unimproved. It

confounds police regulations with natural law : local

legislation with the law of nations.

Local Legislation of European States.

We have appended to this report a resume' of the laws

of the several states of Europe, given by the principal

cabinet officers in answer to inquiries presented by the

American Government in 1849. It is but just to

suppose that a statement of laws thus made by officers

best acquainted with the course of legislation and
administration will be more satisfactory than any cursory

examination of the various statutes could give. The
correspondence from which these expositions of Euro-
pean law upon the subject of expatriation are taken, is

printed in Executive Document 38, first session Thirty-

sixth Congress.

The doctrines of Great Britain, as represented by Lord
Palmerston in a letter to Mr. Bancroft, are thus stated ;

that while it has never been denied by the British Go-
vernment that emigrants leave their country by virtue

of that rihgt which has been asserted to be the foun-

dation of all liberty, the right of every reasonable being

to seek a new country, and that by the laws of Great

Britain no restraint can, except in very special cases, be
placed upon the perfect liberty of every British subject

to leave the realm when and for whatever period he

chooses, yet this expatriation, in the sense of a voluntary

abjuration of natural allegiance, cannot be sanctioned

without the assent of the sovereign power; nor does

it debar the return of the emigrant as a natural-born

subject.

Count Walewski, for the Government of France, in a
despatch to Mr. Calhoun, 25th November 1 839, declares

that French legislation does not permit a Frenchman to

renounce his nationality, but he loses it by positive law

when naturalized in a foreign country. A Frenchman
who emigrates, and thus places himself out of the way
of military service, would assuredly be punishable on
his return to France although he should have obtained

a foreign naturalization. (Article 230, Nowveaa Code
Militaire, 1859.)

The royal decree of the Spanish Government, 17th

November 1852, declares that a Spaniard naturalized

within the territory'of another Power without the know-

ledge and authority of his Government shall not exempt
himself from the obligations which were consequent

to his primitive nationality. The same rule is applied

to foreigners naturabzed in Spain. (Serrano, to the

Consul General of the United States at Cuba, 14th

February I860.)

Austria requires an emigrant to disengage himself

from all obligations as an Austrian subject, and he is

deprived by law of the right to dispose of or inherit

property. It provides punishment for those who absent

themselves without passports.

In Prussia a subject loses his nationality, first, by
discharge at the subject's request; second, by sentence

of competent authority; third, by living in years in a

foreign country ; fourth, by marriage, if a female, with

a foreigner. Subjects who emigrate without obtaining

;i discharge are punished according to laws in that case

provided, and if they return to Prussia are considered

.. subject to punishment from which no citizen-

ship of any nation can liberate them. The obligation

to military service is not extinguished by time. After

absence of more than ten years if he returns he is held

to service. Emigration is not permitted except with

express leave of the Government. (Baron Gerolt to

Mr. Marcy. July 11, 1853; Baron Schleimtz to Mr.
Wright, 6th January 1859.)
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The constitution of the North German Union, 1st

July 1867, makes every North German citizen subject to

military duty. No substitute is received. Every able-

bodied man is to serve three years in the field, four years

in the reserve, and then five years in the militia. Coloni-

zation and emigration are regulated by the Legislature

of the Union. (Executive Document 9, second session

Fortieth Congress, pages 16-23.)

The laws of Hamburg make the denationalization of a

subject dependent upon his obtaining a discharge from

the Government, the payment of a specified sum of

money, and evidence of the fulfilment of military service

in person or by substitute. (Merg. Dr., June 21, 1850.)

The Grand Duchy of Baden requires an emigrant to

obtain the authorization of the Government, to show
that he leaves no debts, that the country to which he

emigrates will receive him, and that his wire is in accord

in regard to emigration. (Encyclo. 19, 19th Siecle. T. 11,

p. 433.)

Bremen fully acknowledges her obligations to give

protection to all American citizens, making no dis-

tinction between naturalized and native citizens of the

United States. It holds that desertion from military

service in any of the German States comes under that

class of offences (crimes) which will justify the sur-

render; and that no State could complain on the ground
that such deserter had become its citizen. It cites the

law of the United States to support this view. It does

not regard a deserter from military service in the light

of a political refugee, nor his act a political offence;

and claims that desertion would be a crime in native as

well as naturalized citizens. (Mr. Schleiden, minister

&c, November 21, 1859.)

The laws of Hanover allow emigration with parents

of children to the age of 21 years; those who emigrate

without parents, up to the year preceding that when
conscription takes place, and even in that year, upon
proof that the emigrant betters his condition. Those
who are within the age of mditary conscription, not yet

in military service, are allowed to emigrate when their

departure does not endanger the rights of others liable

to service, or who give security for a substitute, in case

young men should be called into service. (W. Reitzen-

stein, minister, &c, August 20, 1859.)

The first article of the convention between the United
States and the King of Wurtemburg, October 3, 1844,

provides that " every kind of droit d'aubaine, droit de
" retrcrite, and droit de detraction, or tax on emigration,
" are and shall remain abolished between the two con-
" tracting parties, their States, citizens, and subjects."

The convention with Saxony has the same provisions.

The treaty with Prussia, March 14, 1829, provides

that the inhabitants of the respective States of the high

contracting parties

—

" Shall be at liberty to sojourn and reside in all parts

whatsoever of said territories in order to attend to their

affairs, and shall enjoy, to that effect, the same security

and protection as natives of the country wherein they

reside, on condition of submission to the laws and ordi-

nances therein prevailing."

The Russian Government so far satisfies its subjects

or so exercises its power as to restrain their emigration.

In either case its municipal law is innocuous to other

nations, and upon this subject at least does not materially

affect the interests or rights of the United States. The
same remark is substantially true of France.

Review of Foreign Municipal Legislation.

There is one element of harmony that pervades foreign

legislation upon this subject. The emigration of a
subject is held to depend upon the consent of his

Government. But the practice of the Governments in

this matter varies so much as to show a substantial

difference of principle. It does not appear that the con-

sent of Great Britain, express or implied, is actually

withheld from the multitudes who emigrate from her

shores, or that she makes any exertion to prevent their

departure, while in some of the German states the regu-
lations are such as to imply the consent of the Govern-
ment to the large emigration which seeks, in the provi-

dent language of their rulers, to improve their condition

by establishing a new home in other lands. Such
especially is the fact in Baden, Bremen, Hanover, and
perhaps other states.

The French decrees admit a favourable interpretation

also. The decree of 1811 was a war measure, esta-

blished when France was in contest with the whole of

Europe, and that of 1859 when fighting for the unity
and freedom of Italy. Considered as interpretations of

the rights of nations in a period of war, they furnish

no reasonable ground of complaint. There is nothing
in them that compels the French Government to insist
upon them in a period of profound peace. On the con-
trary, it is but just to assume that an enlightened ruler
like the Emperor of France, who has so constantly
appealed to the people as the support and authority of
his Government, and who has so largely contributed to
the late reorganization of the State system of Europe,
which has been characterized by the most eminent
opponents of the empire as the grandest revolution of
modern history, will recognize the difference between a
period of war, when nations contend for their existence,
and a state of profound peace, as to the absolute power
of the Governments of modern times over the rights of
subjects. The reserved right of assent or dissent which
European states claim ought to be considered, not upon
the basis of the political systems of the middle ages, but
in the light of modern ideas and necessities.

Effects of Emigration on Governments.
The history of the past twenty years has greatly

changed the relations of nations to each other and those
of Governments to their subjects ; and among the active
and powerful agents in this revolution none is to be
compared in its results with that of emigration. Every
State has participated in it, and the most important of
them have sought and found in it security and relief.

This is especially true of the English Government.
India and America have borne from her millions of her
surplus population. Colonization extended her power,
and the independence of the States she planted con-
tributed much to her commercial supremacy. It has
not only strengthened her outward power, but relieved
her of the evil of an overcrowded kingdom. She was
taught by her own writers that her people would be too
numerous for her means of support, that labourers woidd
exceed the demand for labour. Nothing quieted this

universal apprehension so much as plans for extensive
emigration. Except in the caseof her colonies the Govern-
ment had done little directly to encourage it. Private
enterprise had directed its movements and supplied its

necessities. But it became necessary to elevate emi-
gration from a private enterprise to a public and national

measure. Committees were appointed by the House of

Commons which recommended national systems of
emigration ; schemes of colonization like those practised

by earlier nations, by which, for the relief and security

of the empire, whole communities were to be deported
at once and occupations and homes provided for them,
Were advocated in Parliament and by public journals.

Advances for this purpose were proposed from public

taxes to be repaid by emigrants. It was estimated in

Parliament that an annual appropriation of 240,000^.

would be required to carry off the surplus of unemployed
people, who would otherwise be an intolerable burden
to the Government. Although this was done under the

pretence of colonization, it was in reality a plan of de-

portation or emigration, without special regard to the
countries to which the emigrants should be carried. The
famine of 1848 made it necessary that the excess of

Irish population especially should be reduced by emi-
gration. The officers of the Government were autho-
rized to borrow money for the purpose of advancing
loans to such emigrants, to be repaid in five or seven
years, and immense sums were raised for this purpose
upon this public authority. Under the influence of such
measures emigration increased from the British empire
from 83,000 persons in 1831 to 336,000 in 1857, and
has continued to increase to this day.

The result was an immediate relief to the destitute,

and increased work and wages for those in want. This
was conspicuous in Ireland, where excess of population

over the supply of food and of employment led to

disorder, crime, and public discontent. " From Ireland,"

says an eminent authority, " the tide of emigration was
" directed not so much to the colonies as to the United
" States, which they seemed to consider as their home
" next to their own island." The great emigration from
1846 to 1854, which alarmed English politicians and
threatened to depopulate Ireland, it is said again, " only
" redounded to the public advantage by raising wages
" and improving the condition of those who remained."
" Of all those who have left our shores none have been
" so greatly benefited as the Irish, whose sole possession
" and inheritance was the sad one of deportation. For
" them no work was too arduous, no difficulty too
" great ; and in their new homes they roused themselves
" like giants from the sleep of years."

This exodus of a nation accomplished all that was
anticipated, and has been a subject of universal con-

N 4
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gratulation among English statesmen. England profited

by it in many ways. The money remitted by her emi-

grants in 10 years." from 1848 to 185S, through English

commercial banking houses, upon their own statements

to the Government, was about ten million pounds

sterling (9,937,000/.), nearly fifty million dollars, or five

millions yearly. These remittances have probably been

trebled in the 10 years succeeding 1857. Thus the

opponents of these Irish people found their deportation

advantageous, while their friends were encouraged to

hope for their speedy and complete regeneration.

The interest of the British Government in this national

enterprise was beyond considerations of pecuniary ad-

vantage. Had she forbidden the emigration of her

subjects, as she was bound in honour to do if she

intended to enforce her claim to their service upon her

theory of indefeasible allegiance, it would have added
ten or twelve millions to the population of Ireland, and
to that extent increased the evils of labour without

employment, people without food, of misery and crime,

the precursor of riot or revolution, and she would have

been compelled to choose between a change of Im-

policy towards Ireland or the extinction of an entire

race of her people by violence. From such evils she

has been preserved by the beneficial results of peaceful

emigration to America. It was with good reason that

Lord Ashburton described this emigration as "the
" modern means by which the population of the world
" found its level, for the benefit of all and eminently
" for the benefit of humanity."

Emigration from the German States has been nearly

in equal proportions, though prompted by very different

motives. But it has been attended with equally bene-

ficial results.

Europe has exported to the United States since 1 790

6,640,000 of its subjects. They and their descendants

now number more than twenty millions. She has re-

ceived from them in remittances of money 50,000,000?.

sterling. She monopolized the carrying trade which was
thus created. Mr. J. J. Sturz, a German author, long

connected with this interest, says that of 1,070 round
voyages between Europe and North America made in

1865, by about 90 steamships belonging to 15 European
steamship companies (ten English, three French, two
German), there was but one voyage made under the

American flag.* The same writer reported 22 new
steamers on the stocks in Europe destined for this

trade. A table from the Bureau of Statistics, appended
to this report, shows that for the quarter ending Sep-
tember 30, 1867, the number of emigrants brought to

the United States in European vessels was 86,797
(including 15,306 from British America, imported there

in European vessels), and only 8,225 in American vessels.

The character of the people gives another indication of

the advantage that foreign Governments derive from
this emigration. Steerage passengers crowd the vessels

from Europe to America, but they take none back from
America to Europe. And this is done under the eye

of foreign Governments. Every possible aid. public and
private, with statute regulations and official protection

and subsidy, has been given to this work, so essential

to public security and profitable for private enterprise.

It is, therefore, a continuing prosperity for Europe,
political, economical, and financial. The disparity

between European and American participation therein is

likely to be perpetual. No preparation is made by
American governments, state or national, or by her
steamship owners or navigators, to share in this traffic,

which numbers 350,000 passengers yearly, and is not
unlikely, under the stimulus of public and private

enterprise, to reach half a million.

In the presence of such facts is it to be asked whether
European governments have " consented " to the exodus
of these nations from her shores ? Is an emigrant who
came here in the steerage, and returns a regenerated

man to the home of his fathers to be told that he " is a
deserter," has been absent without consent and know-
edge of his government, and is to serve the balance of
his life in her armies or to work out his share of her
debts incurred in his absence? Is a family of the second
or the third generation— for such is the law—to be told

that they, too. owe service to the government from which
they escaped without leave, and can never return to the
hearthstones or the graves of their ancestors? The
pretension is preposterous, and the inquiry offensive to

justice and decency. Every state is hound to know
what is done within its jurisdiction, at least what it does,
and to accept the legitimate consequences of its acts.

* Suprostions for the Eiii-ouragcnicnt of Emigration, by J. J.
Sturtz, Washington, 1). 0., 186C.

The emigrants of Europe it may be were sent here to
die ; but it was also possible they might live. There
was at least a chance for that. Their return to a country
which they had abandoned because of its excess of popu-
lation and its scarcity of employment and food, could
not reasonably have been expected. No stipulations

were made of that character at least. It was possible

that here in America they would find vacant space,

comfortable shelter, healthy food, remunerative employ-
ment, and thus preserve, at least, the life God gave them
—the only valuable thing they brought with them.
Having escaped death by famine, and conquered for

themselves a home and freedom, if not fortune and
fame; having been counted among rulers in this

country ; who is able to satisfy them that they are here
without authority, and that upon the theory of the oath
made by the land barons to William the Conqueror and
Charlemagne in the Middle Ages, they are yet subjects

of the states they and their fathers abandoned because
life was a burden, and now owe them service of mind and
heart, of life and limb? Allegiance is not due to a state

unable or unwilling to protect its subjects. Incapacity or
disinclination isin itself an absolution from the obligation.

But it is not necessary to show the active participation

of governments in this history to relieve emigrants from
this bondage of feudal allegiance. It is a well settled

principle of public law that sovereigns and subjects are
bound by acts which receive their implied sanction.

Silence in this case is the equivalent of express consent.
It is implied when it is manifested by signs, acts, or
facts, or by inaction or silence, which indicate consent.
The law of nations is founded upon the general con-
sent of nations, whether it be express, tacit, or pre-

sumed (Heffter, p. 3.) The sources of international

law are conventions or treaties expressly or tacitly made.
The latter have their origin in the actions or customs of
states. (Kltiber, pp. 5-183.) A nation can pledge its

faith tacitly in making treaties as well as by express
declaration. It is enough that its faith is given. The
manner is unimportant. (2 Vattel, p. 231.)

When a nation is discontented with public adminis-
tration it has a right to reform it. But if they are them-
selves silent and obedient they are judged to approve the
conduct of their superiors, and a fragment of the people
cannot resist it. (1 Vattel, 164, ]99.) Blackstone says
that " the consent of the crown to corporations which
" exist by force of common law is implied. Kings are
" presumed to have given their concurrence. The City
" of London, which has long existed, is looked upon as
" having the consent of the Crown ; for though no
" charter can be shown the law presumes one, and that
" it may have been lost or destroyed." (3 Commen-
taries, 129.) The silence of a nation is received as its

consent, when it has liberty to accord or refuse it."

(Pinheiro Ferreira.)

This is universal law. To deny it would unsettle all

compacts, public and private. If this doctrine be good
against a people who have not power to control what
they may dislike, or against defunct monarchs who
cannot deny such presumptions, it is better against

Governments who are present with power to inhibit and
prevent acts which they do not approve. It will not be
denied that emigration from Europe to the United
States has been accompanied by the tacit consent, at

least, of its rulers, and has therefore an authority in law
as substantial as the convention and treaties to which
public faith has been tacitly pledged, or the city of

London, whose charter cannot be shown.
Great Britain has not for purposes of her own trans-

planted 4,000,000 subjects to this country, whom she
could neither employ nor educate, nor feed nor govern,

without knowing it ; nor without knowing that when
here they were likely to remain ; that they were not to

demand of her protection and support. She knew the
separation was permanent, and she comprehended her
interest in that fact. She could not doubt that being
present residents they were likely to adopt the customs
and become a part of the country. This was a result

contemplated by Great Britain. It was the nature of
the transaction. She was bound to take notice of the

fact, because in recognizing the independence of the
American States, she had been compelled to study the
character of their Government. She know, as they knew,
that they would here find employment, become educated,

possess land, create new industries, acquire wealth,

obtain social distinction, receive important public com-
missions, participate in the Government, and be num-
bered among its rulers.

She knew this, because she had seen this history

enacted by the colonists before the Revolution, and all

along up to the war of 1812. Great Britain must have
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been conscious that when they came to prosperity and
power they would cherish the memories of what they
had enjoyed, and as well as what they had suffered. If

she had capacity to consent to anything she consented

to all this—emigration, naturalization, expatriation ; and
in absolving her Government from the burden of pro-

tection she abandoned all claim thereafter to their sub-

jection or service. This is as clear as if done " with the

united concurrence of her Legislature."

The Authority of Municipal Legislation.

Lord Palmerston, in his despatch to Mr. Bancroft,

cites with admiration Mr. Justice Story as authority

for the doctrine which " every nation has hitherto
" assumed, that its laws extend to and bind natural-
" born subjects at all times and at all places;" that
" every nation has an exclusive right to regulate persons
" and things within its o%vn territory according to its

" own sovereign will and pleasure;" and that "in
" speaking of the right of a State to bind its own native
" subjects everywhere, we speak only of its own claim
" and exercise of sovereignty over them, and not of its

" rights to compel or require obedience to such laws
" on the part of other nations." And Lord Palmerston
considered this exposition of public law as conclusive

against the American theoiy of allegiance and the

rights claimed for its naturalized citizens. Americans
recognize the truth of these declarations of Mr. Justice

Story; but they reject Lord Palmerston's deduction

therefrom. What Americans claim is that a State which
cannot employ, support, protect, and govern all her

people, and for that reason regulates and accomplishes

the deportation of that portion least able to support

themselves, forfeits her right to govern them anywhere
as exclusively her own subjects ; and that in this case

the doctrine of intrinsic and indefeasible allegiance

comes to an abrupt and final termination by mutual
consent and necessity.

American Law and Precedents.

Foreign Governments attach much importance to the

fact that the laws of the United States, as interpreted

by its judicial tribunals, sustain their claim to perpetual

allegiance. This is one of many embarrassments that

attend this difficult and delicate question. The President,

in his last annual message, refers to this subject :

—

"The attention of Congress is respectfully called to a
singular and embarrassing conflict of laws. The
executive department of this Government has hitherto

uniformly held, as it now holds, that naturalization, in

conformity with the constitution and laws of the United
States absolves the recipient from his native allegiance.

The courts of Great Britain hold that allegiance to the
British Crown is indefeasible, and it is not absolved by
our laws of naturalization. British judges cite courts

and law authorities of the United States in support of

that theory against the position held by the executive
authority of the United States. This conflict perplexes
the public mind concerning the rights of naturalized

citizens and impairs the national authority abroad. I

called attention to this subject in my last annual message,
and now again respectfully appeal to Congress to declare

the national will unmistakably upon this important
question.—Page 32.

Yet, justly considered, the American interpretation

of public law on this subject, elementary or judicial,

adds nothing to the authority of Blackstone. The
jurisdiction of courts does not extend to the enactment
of laws. It is limited to their just interpretation. Judges
are often governed less by reason than by precedents.
" The doctrine of the law, then, is this," says Blackstone,
" that precedents and rules must be followed unless
" flatly absurd or unjust. If the reason of a decision
" cannot be discovered, yet we owe such deference to
" former times that we are bound to suppose they did
" not act wholly without consideration." " I will
" servilely follow in the footsteps of my predecessors,"
said one of the most eminent English judges. The
obsolete claim of inalienable allegiance may well be
sustained by such absurd doctrines of legal construction.
There is no American authority which cites this doctrine
that does not rest it upon English law. The common
law of England at the American Revolution is by some
authorities accepted as law in the United States until

changed by legislation. There has been no legislation

upon the subject of expatriation, because the Constitu-
tion of the (iovernment rests for its authority avowedly
upon the voluntary consent of its subjects. American
law authorities, receiving the common law of England
before the Revolution as American common law, as
some jurists do, the theory of indefeasible allegiance

22112.

might be considered as having some colour of law,
because it was indisputably, at the time of the Revolu-
tion, a pretension of the common law of England. It is

in this manner that it has been treated in this country.
Elementary writers recognize this law because it is a
part of our legal history ; and a class of lawyers, who
subordinate reason to precedent, and a few public men
who have cited their views without indorsing them,
have held that the English doctrine was law in this
country, upon the theory, which has no just foundation,
that everything that was law in England before, was
law in America after the Revolution. But it has not
been so authoritatively declared by the legislative,

executive, or judicial officers of the Government.
" It is the doctrine of the English law," says Judge

Kent, "that natural-born subjects owe an allegiance
" which is intrinsic and perpetual, and which cannot be
" divested by any act of their own." But he cites the
writers on public law as generally in favour of an opposite
doctrine. Suggesting that the better opinion is that in

absence of any legislative act on this question the rule

of common law prevails, he also declares that " some
" relaxation of the old stern rule of the common law is

" required and admitted under the liberal influence of
" commerce."
Judge Story, in the case of the Santissima Trinidad,

(7 Wheaton, 28,'S,) evaded the question of expatriation,

giving no decision thereon, but said, " it was perfectly
" clear that it could not be done without a bondfide
" change of domicile under circumstances of good faith."

The references to this subject in American judicial

decisions are chiefly in cases where the plea of naturaliza-

tion or expatriation is fraudulently made to support
unjust claims to property, or to justify acts of war
against nations with which we were at peace. In the
case of Williams, 1804, cited in 2 Cranch, 84, Chief
Justice Elisworth ruled that upon this subject the com-
mon law of the country remained as before the Revolu-
tion. But this was a case where a citizen of the United
States, in evasion of its laws, accepted a French com-
mission, and made war upon England, justifying his

wrong by pleading naturalization in France. His defence
was manifestly an evasion, and the just purpose of the
court was to show that no such defence could be
recognized for such purposes. " It was difficult," the
Chief Justice said, "to restrain our own citizens from
" acts which would involve us in war." Williams was
justly convicted and imprisoned. The decision of the
court maintained the integrity of the Government in its

treaty stipulations with England at a time when she was
at war, though we were at peace, and ought not to be
cited by Englishmen against the principles of public law
that lie at the foundations of American Government.
But it has one important feature. It is a distinct recog-

nition, even at that early day, that the emigration from
Europe, and the expatriation of its citizens was with the

consent of the European Governments. In countries

so crowded with inhabitants, said the Chief Justice,

there is necessity for emigration, while in America we
have no inhabitants to spare. (Niles's Register.)

It will be difficult to find an authority of American law
writers or a decision of American courts in which the

doctrines of perpetual allegiance is recognized, except

as a tradition of English law ; or a case in which it has
been regartled with favour, except for the purpose of
preventing private injustice or the injury of the public

peace. It has no authority in this country except as

an element of English common law, existing at the
time of the Revolution. There is nothing American in

the oath of the land barons of England in 1086, nor in

the feeble paraphrase of that obligation by Blackstone.

The opinion of American jurists and legislators on
this subject is well expressed by Mr. Webster, Secretary

of State, in a letter to Lord Ashburton, August 1842,
upon the right of expatriation :

—

" A question of such serious importance ought now
to be put to rest. If the United States give shelter and
protection to those whom the policy of England annually

casts upon their shores— if, by the benign influences of

their Government and institutions, and by the happy
condition of the country, those emigrants become raised

from poverty to comfort, finding it easy even to become
landholders, and being allowed to partake in the enjoy-

ment of all civil rights—if all this may be done, (and

all this is done under the countenance and encourage-

ment of England herself,) is it not high time, my lord,

that, yielding that which had its origin in feudal ideas

as inconsistent with the present state of society, and
especially with the intercourse and relations subsisting

between the Old World and the New, England should at

length formally disclaim all right to the services of such

persons, and renounce all control over their conduct?"

o
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In this statement Mr. Webster regards the doctrine

against which he protests not as American but as English

law. •

Effect of tuts Theory on the People of the
United States.

The American people are perfectly conscious that

every nation has a perfect right to frame its municipal

laws to meet its own necessities. This municipal right

is recognized, because it cannot be known otherwise

what is required for the public safety. It has not,

however, the same elevation as other branches of public

law. It is in the nature of poli e re 'illations. Hut
even in this view it is not entirely independent of public

opinion and authority. Excessive cruelty or injustice

in its provisions would justify interference. Every

household has the same immunity, but its authority

must be so exercised as not to impair the peace of other

households ; and the municipal legislation of a nation

should be so framed as not to disturb, much less to

impair or destroy, in others rights common to all

nations. Legislation that (iocs this —municipal or other-

wise—is against the law of nations and of God. The
municipal legislation of Great Britain has this effect upon
the people of this country. Under such circumstances

this Government is remanded to that general and

permanent attribute of nations, denominated the right

of self-preservation, which implies not only the right

negatively of defence and security against external

aggression, but positively of making such regulations

generally as may maintain and promote the national

welfare and prosperity. (Reddie's International Law,

190.) The authority for internal municipal legislation

can never justify a state in disregarding the principles

of universal law, public and private, the law of nations

and of nature, when it operates, as in this case it does,

to deprive a people of privileges conceded to the citizens

of all civilized states.

The United States have a population of 35,000,000.

The free people, in 1790, numbered 3,250,000. With an

annual increase of births over deaths, estimated at one

and thirty-eight hundredths per cent., they would now
number 9,250,000 ; add 4,000,000 emancipated people,

and the aggregate of the population existing in 1790,

with their descendants, is 13,250,000. The balance of the

people, 21,750,000, are emigrants and their descendants.

If this portion of our people—more than twenty mil-

lions—are subjects of the several States of Europe and
service is due to them ; if they have no right to defend

themselves or their adopted country in the event of

war with Europe; if, unstained by crime and free of

all offence, they are in consequence of this claim of

service debarred from travel and from intercourse with

civilized nations ; or subject to arrest and compulsory

service in armies organized to fight against their own
Government, then the United States has no independent

existence. It may have numbers, industry, commerce,

letters, science, invention, courage, enterprise, wealth,

prosperity and power; but it is not independent.

Its dreams of equality are delusions and its sacrifices

have been in vain. Every State in Europe will have its

garrison if these claims are admitted in every part of the

Union. The able-bodied portion of three-fifths of our

population could be summoned to fight for Governments
with which they have no connexion and against those

with which their fortunes are indissolubly united, and
they would be accounted traitors if found in the ranks

of its armies. We have received, educated, employed,
enriched, enfranchised that portion of the people of

Europe which its rulers cast off, to find them in their

strength incapable of defending their country or lawful

resistance to public enemies.

They would be exposed to arrest and compulsory

military Bervice, or punishment, no! only if found in

their native country, but in any civilized nation with

which their native Governments might have treaties of

extradition. Martin Kozsts was a native of Hun
residing in Turkey with the consent of its Government :

his surrender was d anded bj Austria under an inter-

pretation of treaties reject ed by Turkey, and would have

been surrendered and i ipri oned but for the for

intervention of the Government of the United States.

The intimate ass<" > are claimed as

subjects of foreign Goi irn i is such as to put in

peril the rights or peace of all. [ts absurdity if applied

to this large portion of our people is palpable. But the

injustice of its application to individuals is equal to the

absurdity of its application to nations.

Remedies.

The injustice of this principle is more apparent than the
remedy. But that there is a corrective for so great a
wrong cannot be doubted. It is not in vain to labour for

a reconsideration of this great question by European
Governments more in the light of reason and less in the
spirit of feudal philosophy. The. solution of this

important international problem belongs to men who
have capacity to divine the right in law and the cour

to assert its power. That such men are to be foil

among those who occupy the proud eminence of royal or

popular favour cannot lie doubted.

There is one quarter of the world to which we look

with hope. Those who have evoked from the labyrinth

of German politics, which have been to all students of

history in one sense a mystery and in another a puzzle

—who, from the elements of anarchy, have in an instant

and by a word called into being a new creation already

recognized as a permanent empire, and which promises

at a day not distant to unite a race long divided, and to

cement a power in central Europe long needed, that may
number sixty million people : to those to whose genius
and success is due the North German Union we have a

right to turn for the justice we demand.
In the foundation of a new Power she has wisely sub-

,

mitted her plans to the approval of the people. She h

made petty interests that formed petty governments sub-
servient to great principles that are the only basis of
great nations. She has united the people who speak
the same language and who reverence the same historic

past. She seeks to hold them together by consent, not

by force. The constitution of 1867 is prophetic of the

future. The Republic of the New World might adopt
with profit many of its wise and just provisions. She
knows how important emigration is to civilization and
to liberty. She felt in the great struggle which termi-

nated at Sadowa the priceless advantages of the Uer-

manic emigration to the north which gave to her a friend

and an ally in Russia. She counts not less than two
million native-born children in the republican family of

the United States, and of their descendants nearly six

millions more. She will understand how dearly they

cherish the glorious memories of the " Fatherland."

She can comprehend the advantage of an ally and friend

in the New World equal in spirit and strength to that

which supports her in the Old. The concession we ask

is not worth to her the parchment upon which it is

written. Her conventions and treaties closely approach

it. The legislation of some of the lesser German States,

as interpreted by their rulers, require but the definition

of a single word to secure to Americans all they ask of

Germany.
But whatever may be her decision or that of other

States, the point we make will be conceded. That the

right3 we claim can be permanently denied ; that the

question at issue will be settled against us ; that it is

to remain long unsettled is impossible.

The Committi e on Foreign Affairs have entered upon
the consideration of the question only by the direct order

of the House. It has received the considerate attention

which its great imp lemands, and the result of

its deliberations is embraced in a bill herewith submitted

for the consideration of the House. Nothing can he
more apparent than that legislation does not alone

furnish a remedy for the evils of which the country

complains. Local legislation is as powerless to effect the

reforms we desire as it is to justify the wrongs indicted

upon American citizens by other nations. But it is

indispensable as a first step that statute declaration of

the rights we claim should exist. It is also important
that distinct proclamation of the limitations to the

rights we claim should be made. The project of a law
which is submitted herewith seeks to accomplish
result. It also proposes that when all the resources of

the Government shall have failed to produce a recognition

by other Governments of the principles of public law so

long maintained by this, in regard to the rights of

naturalized citizens the President shall be invested with
the same authority within our jurisdiction as to subjects

of other Governments, ths States enforce u

American citizens within their jurisdiction. In case of
collision, reprisal, or war, a State is justified in detaining

a foreigner aga will. (Aon Martens, Law of

Nations, 87.) But it is tted that such pro-
ceedings will be required. It cannot be that ill

when all the political traditions of the nu'ddi

tumbling, thai Europe will rush to extremitie

tain a claim repudiated by every authority of law.

humanity, experience, civilization, and justice.
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N.

Nationality Statutes.

25 Edw. III. Stat. 2. A.D. 1350.

A Statute for those that be born beyond Sea.

Our lord the king, at his parliament holden at West-
minster at the Utas of the purification of our Lady, the year

of his reign of England the five and twentieth, and of France

the twelfth, considering the great mischiefs and damages
which have happened to the people of his realm of England,

as well because that the statutes ordained before this time

have not been holden and kept as they ought to be, as be-

cause of the mortal pestilence that late reigned, and willing

to provide, for the quietness and common profit of his said

people, convenient remedy ; therein, by the assent of the

prelates, earls, barons, and other great men, and all the com-
mons of his said realm summoned to the said parliament,

hath ordained and established the things underwritten,

videlicet.

Because that some people be in doubt, whether children

born in parts beyond the sea. out of the bgeanee of England,
should be able to demand any inheritance within the same
ligeance or not, whereon a petition was made heretofore in

the parliament holden at Westminster, the seventeenth year

of the reign of our said lord the king, and was not at the

same time wholly assented ; our said lord the king, willing

that all doubts and ambiguities should be put away, and
the law in this case declared and put in certain, caused the

said prelates, earls, barons, and otherwise men of his coun-

cil, assembled in this parliament, to be charged to deliberate

upon this point; all of whom with one assent have said,

that the law of the crown of England is, and always hath

been such, that the children of the kings of England, in

whatsoever parte they be born, in England or elsewhere, be

able and ought to bear the inheritance after the death of

their ancestors ; which law our lord the king, the said pre-

lates, earls, barons, and other great men, and all the com-
mons assembled in the said parliament, do approve and
affirm for ever.

And in respect of other children born out of the legiance

of England in the time of our said lord the king, they be
of one mind accorded, that [Henry, son of John de Beau-
mond, Elizabeth, daughter of Guy de Bryan, and Giles, son

of Ralph Dawbeny, and others whom the king will name],
which were bom beyond the sea out of the legiance of Eng-
land, shall be henceforth able to have and enjoy their inhe-

ritances after the death of their ancestors in all parts within

the ligiance of England, as well as those born within the

same ligeance. And that all children inheritors, which
henceforth shall be born out of the ligeance of the king,

whose fathers and mothers at the time of their birth be and
shall be at the faith and ligeance of the king of England,
shall have and enjoy the same benefit and advantage, to

have and bear inheritance within the same ligeance as the

other inheritors aforesaid in time to come ; so always that

the mothers of such children passed the sea by the licence

and will of their husbands. And if it be alledged against

any such born beyond the sea that he is a bastard, in case

where the bishop ought to have cognisance of bastardy, it

shall be commanded to the bishop of the place where the
demand is, to certify the king's court where the plea thereof

dependeth, as of old times hath been used in the case of

bastardy alledged against them which were born in England.

', Anne, Cap. V. A.D. 1708.

Ax Act for naturalizing foreign Protestants.

Whereas the increase of people is a means of advancing
the wealth and strength of a nation ; and whereas many
strangers of the Protestant or reformed religion, out of a
due consideration of the happy constitution of the govern-

ment of this realm, would be induced to transport them-
selves and their estates into this kingdom, if they might be

made partakers of the advantages and privileges which the
natural-born subjects thereof do enjoy, be it enacted, &c.

All persons taking the oaths, and making and subscribing
the declaration appointed by (i Ann. c. 23, shall be deemed
natural-born subjects (s. 1.) No person to have the benefit

of this Act unless he have received the sacrament, &c. (s. 2.)

II. And be it further enacted by the authority aforesaid,

that the children of all natural-born subjects bom out of
the ligeance of her Majesty, her heirs and successors, shall

be deemed, adjudged, and taken to be natural-born subjects

of this kingdom, to all intents, constructions, and purposes
whatsoever. (See this clause explained, 4 G. II. c. 21.)

IV. And be it further enacted by the authority aforesaid,

that all persons born out of the ligeance of her Majesty,
her heirs or successors, who shall qualify themselves in the
Courts of Chancery, Queen's Bench, Common Pleas, or
Exchequer, within the kingdom of Ireland, or at some
general quarter sessions of the peace, to be held for the
county where he or they do ov shall inhabit, reside, or

settle within the said kingdom, in like manner as persons

are by this Act required to do within the kingdom of Great
Britain, all and every such persons shall be deemed,
adjudged, and taken to be her Majesty's natural-born

subjects of the said kingdom of Ireland, to all intents, con-
structions, and purposes, as if they, and every of them, had
been or were bom within the said kingdom of Ireland.

(This Act repealed, 10 Ann. c. 5, except what relates to the
children of her Majesty's natural-born subjects born out of
her Majesty's allegiance.)

10 Anne. A.D. 1711.

An Act to repeal the Act of the seventh year of her

Majesty's reign, intituled "An Act for naturalizing foreign
" Protestants," (except what relates to the children of her

Majesty's natural-born subjects born out of her Majesty's

allegiance.)

Whereas an Act of Parliament was made and passed in

the seventh year of her Majesty's reign, intituled " An Act
" for naturalizing foreign Protestants :" and whereas divers

mischiefs and inconveniencies have been found by experience

to follow from the same, to the discouragement of the

natural-born subjects of this kingdom, and to the detriment

of the trade and wealth thereof ; be it therefore enacted by
the Queen's most excellent Majesty, by and with the advice

and consent of the Lords spiritual and temporal, and Com-
mons, in this present Parliament assembled, and by the

authority of the same, that the before-mentioned Act, and
all the matters and things therein contained (except so

much of the said Act by which the children of all natural-

born subjects born out of the allegiance of her Majesty, her

heirs, and successors are to be deemed, adjudged, and taken

to be natural-born subjects of this kingdom), shall be and is

hereby repealed, annulled, and made void, to all intents

and purposes whatsoever; provided nevertheless, that such

repeal shall not in any sort prejudice or impeach the natu-

ralization of any person who have been or shall be natu-

ralized at any time before the fourth day of February

which shall be in the year of our Lord 1/11, pursuant to

the directions of the before-mentioned Act. (See 4 G. II.

c. 21, which explains 7 Ann. c. 5, s. 2.)

4 Geo. II., Cap. XXI. A.D, 1731.

An Act to explain a clause in an Act made in the seventh

year of the reign of Her late Majesty Queen Anne, for

naturalizing foreign Protestants, which relates to the child-

ren of the natural-born subjects of the crown of England,
or of Great Britain.

Whereas by an Act of Parliament made in the seventh year

of the reign of her late Majesty Queen Anne, intituled, " An
Act for naturalizing of foreign Protestants," it is, amongst
other things, enacted, that the children of all natural-born

subjects, born out of the ligeance of her said late Majesty, her

heirs and successors, should be deemed, adjuged and taken
to be natural-born subjects of this kingdom to all intents,

constructions and purposes whatsoever: and whereas in the

tenth year of her said late Majesty's reign another Act was
made and passed to repeal the said Act (except what related

to the children of her Majesty's natural-born subjects, born
out of Her Majesty's allegiance) : and whereas some doubts
have arisen upon the construction of the said recited clause

in the said Act of the seventh year of Her late Majesty's
reign : now for the explaining the said recited clause in the

said Act, relating to children of natural-born subjects, and
to prevent any disputes touching the true intent and
meaning thereof. May it please your most excellent

Majesty that it may be declared and enacted, and be it

declared and enacted by the King's most excellent Majesty,

by and with the advice and consent of the lords spiritual

and temporal, and the commons, in this present parliament
assembled, and by the authority of the same, that all

children born out of the ligeance of the crown of England
or of Great Britain, or which shall hereafter be born out of

such ligeance whose fathers were or shall be natural-born

subjects of the crown of England, or of Great Britain, at

the time of the birth of such children respectively, shall

and may, by virtue of the said recited clause in the said

Act of the seventh year of the reign of Her said late Ma-
jesty, and of this present Act, be adjudged and taken to

be natural-born subjects of the Crown of Great Britain,

to all intents, constructions, and purposes whatsoever.

II. Provided always, and be it further enacted and de-

clared by the authority aforesaid, that nothing in the said

recited Act in the seventh year of Her said late Majesty's

reign, or in this present Act contained, did, doth, or shall

extend or ought to be construed, adjudged, or taken to ex-

tend, to make any children born or to be born out of the

ligeance of the crown of England, or of the crown of Great

O 2
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Britain, to he natural-born subjects of the crown of England,

or (il Great Britain, whose fathers at the time of the birth

of such children respectively were or shall be attainted of

high treason, by judgment, outlawry or otherwise, either in

this kingdom or in Ireland, or whose fathers at the time of

the birth of such children respectively, by any law or laws

made in this kingdom or in Ireland, were or shall be liable

to the penalties of high treason or felony, in case of their

returning into this kingdom or into Ireland without the

licence of His Majesty, his heirs, or successors, or of any of

His Majesty's royal predecessors, or whose fathers at the

time of the birth of such children respectively, were or shall

be in the actual service of any foreign prince or state then

in enmity with the crown of England, or of Great Britain ;

but that all such children are, were, and shall be, and remain

in the same state, plight, and condition to all intents, con-

structions, and purposes whatsoever, as they would have

been in if the said Act of the seventh year of Her said late

Majesty's reign, or this present Act had never been made
;

anything herein, or in the said Act of the seventh year of

Her said late Majesty's reign, contained to the contrary in

any wise notwithstanding.

III. Provided always, and be it further enacted by the

authority aforesaid, that if any child, whose father at the

time of the birth of such child was attainted of high

treason as aforesaid, or was liable to the penalties of high

treason or felony, in case of returning into this kingdom
or Ireland without licence as aforesaid, or was in the actual

service of any foreign prince or state then in enmity with

the crown of England or of Great Britain (other than and
excepting always out of this proviso all children of such
persons, who went out of Ireland in pursuance of the

articles of Limerick) hath come into Great Britain or Ire-

land, or any other of the dominions belonging to the crown
of Great Britain, and hath continued to reside within

Great Britain or Ireland, or other the dominions aforesaid,

for the space of two years, at any time between the fifteenth

day of November in the year of our Lord one thousand
seven hundred and eight, and the twenty-fifth day of
March in the year of our Lord one thousand seven hundred
and thirty-one, and during such residence hath professed

the Protestant religion ; or, if any child, whose father at

the time of his or her birth was within any of the descrip-

tions before mentioned, hath come into Great Britain or

Ireland, or any other of the dominions belonging to the
crown of Great Britain, and professed the Protestant reli-

gion, and died within Great Britain or Ireland, or any other

of the dominions aforesaid, at any time between the said six-

teenth day of November in the year of our Lord one thou-
sand seven hundred and eight, and the said twenty-fifth day
of March in the year of our Lord one thousand seven hun-
dred and thirty-one ; or if any child, whose father at the
time of his or her birth was within any of the descriptions
before mentioned, hath been and continued in the actual
possession or receipt of the rents and profits of any lands,

tenements, or hereditaments in Great Britain or Ireland, for
the i pace of one whole year, at any time between the said
sixteenth day of November in the year of our Lord one
thousand seven hundred and eight, and the said twenty-fifth
day of March in the year of our Lord one thousand seven
hundred and thirty-one, or hath bondfide, and for good and
valuable consideration, sold, conveyed, or settled any lands,
tenements, or hereditaments in Great Britain or Ireland,
and any person claiming title thereto, under such sale, con-
veyance or settlement, hath been and continued in the actual
possession or receipt of the rents and profits thereof for the
space of six months, between the said sixteenth day of
November in the year of our Lord one thousand seven hun-
dred and eight, and the said twenty-fifth day of March in
the year of our Lord one thousand seven hundred and
thirty-one, every such child shall be deemed, adjudged, and
taken to be and to have been a natural-born subject of the
crown of England, or of the crown of Great Britain, to tdl

intents, constructions, and purposes whatsoever ; anything
herein contained to the contrary thereof in any wise not- '

withstanding.

13 Geo. III. Cap. XXI. A.D. 1/73.

An Act to extend the provisions of an Act made in the
fourth year of the reign of His late Majesty King (Scor^e
the Second, intituled "An Act to explain a clause in an Act
" made in the seventh year of the reign (if Her late Majesty
" Queen Anne, fur naturalizing foreign Protestants, which
'• relates to the children of the natural-born subjects of the
" Crown of England or of Great Britain, to the children
" of such children."

Whereas divers natural-horn subjects of Great Britain,
who profess and exercise the Protestant religion, through
various lawful causes, especially for the better carrying on
of commerce, nave been, and are obliged to reside in several
trading cities and otherforeign places, where they have con-

tracted marriages and brought up families : And whereas it

is equally just and expedient that the kingdom should not
be deprived of such subjects, nor lose the benefit of the
wealth that they have acquired ; and therefore that not only
the children of such natural-born subjects, but their children
also should continue under the allegiance of His Majesty,
and be intituled to come into this kingdom, and to 'bring

hither and realize, or otherwise employ their capital; but
no provision hath hitherto been made to extend farther
than to the children born out of the ligeance of His Majesty,
whose fathers were natural-born subjects of the Crown of
England, or of Great Britain ; May it therefore please Your
most excellent Majesty that it may be enacted ; and be it

enacted by the King's most excellent Majesty, by and with
the advice and consent of the lords spiritual and temporal,
and commons, in this present Parliament assembled, and
by the authority of the same, that all persons born, or who
hereafter shall be born, out of the ligeance of the Crown of
England or of Great Britain, whose fathers were or shall be,

by virtue of a Statute made in the fourth year of King
George the Second, to explain a clause in a;i Act made in

the seventh year of the reign of Her Majesty Queen Anne,
for naturalizing foreign Protestants, which relates to the
natural-born subjects of the Crown of England or of Great
Britain, intitled to all the rights and privileges of natural-

born subjects of the Crown of England or of Great Britain,

shall and may be adjudged and taken to be, and are hereby
declared and enacted to be natural-born subjects of the
Crown of Great Britain, to all intents, constructions, and
purposes whatsoever, as if he and they had been and were
born in this kingdom, anything contained in an Act of the
twelfth year of the reign of King William the Third, inti-

tuled, "An Act for the further limitation of the Crown,
" and better securing the rights and liberties of the subject,"
to the contrary in anywise notwithstanding-.

II. Provided always, and be it enacted'and declared by
the authority aforesaid, that nothing in this present Act
contained shall extend, or be construed, adjudged, or taken
to extend to make any persons born, or to be born out of
the ligeance of the Crown of England or of the Crown of
Great Britain, to be natural-born subjects of the Crown of
Great Britain, contrary to all or any of the provisoes, ex-
ceptions, limitations, and restrictions contained in the afore-

said Act, made in the fourth year of the reign of His said

late Majesty, or to repeal, abridge, or alter the same; but
all such clauses shall be, and remain in the same state,

plight, and condition, to all intents, constructions, and
purposes whatsoever as they would have been if this present
Act had never been made.

III. Provided also, and be it further enacted bv the autho-
rity aforesaid, that nothing in this present Act contained
shall extend, or be construed, adjudged, or taken to repeal,

abridge, or anyways alter an Act made in the fifth vear of
the reign of His late Majesty King George the First, inti-

tuled, '• An Act to prevent the inconveniences arising from
" seducing artificers in the manufactures of Great Britain
" into foreign parts; " nor to repeal, abridge, or any ways
alter, any law, statute, custom, or usage whatsoever now in
force, concerning aliens' duties, customs, and impositions,
nor to cause any privilege, exemption, or abatement relating

thereto, in favour of any person naturalized by virtue of this

Act, unless such person shall come into this realm and there
inhabit and reside, and shall take and subscribe the oaths,

and make, repeat, and subscribe the declaration appointed
by an Act made in the first year of the reign of His late

Majesty King George the First, intituled. " An Act for the
" further security of His Majesty's person and government,
" and the succession of the Crown in the heirs of the
" late Princess Sophia, being Protestants ; and for extin-
" guishing the hopes of the pretended Prince of Wales, and
" his open and secret abettors," in such manner and form,
and at such place and places as are in and by the said Act di-

rected, and also receive the Sacrament of the Lord'.: Supper,
according to the usage of the Church of England, or in some
Protestant or refonfted congregation within this kingdom of
Great Britain, within three months before their taking the
oaths in the said Act, mentioned ; and shall, at the time and
place of taking and Subscribing the said oath*, and of the
making, repeating, and subscribing the said declaration,
produce a certilica ' by the person administering the
said sacrament, and attested by two credible witnesses,
whereof an entry shall be made of record in the court and
courts respectively wherein such oaths shall have been taken
and subscribed, without any fee or reward.

IV. Provided always, and be it further enacted by the
authority aforesaid, that no person shall be enabled hereby
to defeat any estate, right, or interest which upon the last

day of this session shall be lawfully vested in any other
person, or to claim or demand any estate or interest which
shall hereafter accrue, unless such claim or demand be made
within five years next after the same shall accrue.
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APPENDIX No. II.

DISABILITIES OF ALIENS.—REPORTS FROM FOREIGN STATES.

The accompanying circular was sent from the

Foreign Office to Her Majesty's representatives at

European Courts and in the United States :

—

" Foreign Office, June 16, 1868.
" I have to instruct you to furnish me, with as

little delay as possible, with a report for the Naturali-

zation Commission, on the disabilities, if any, to

which aliens residing in are subjected by
law ;

" and the following despatches were
received in reply :

—

AUSTRIA.

My Lord, Vienna, June 23, 1868.

In compliance with the instructions contained in

your Lordship's despatch of the 16th instant, I

addressed a note to Baron Beust, copy of which I

have the honor to enclose, requesting the information

desired by Her Majesty's Government as to the

disabilities of aliens, at the earliest convenience of the

Austrian Government, but as some time will probably

elapse before I shall receive an official reply, I

instructed Monsieur Winiwarter, the legal adviser to

Her Majesty's Embassy, to furnish me with the

Austrian law on the subject.

I enclose a copy of Monsieur Winiwarter's reply.

I have, &c.

The Lord Stanley, M.P. Bloomfield.
&c. &c. &c.

M. Le Baron, Vienna, June 22, 1868.

H. M. G. being desirous to obtain information for the

use of the Naturalization Commission now sitting in London
respecting the disabilities, if any, to which aliens residing in

Austria are subjected by Austrian law, I have the honor to

request your Excellency's good offices in procuring the

information required as soon as it can be conveniently

furnished by the Imperial Government.
I avail, &c.

(Signed) Bloomfield.
H. E. The Baron de Beust,

&c. &c. &c.

Your Excellency, Vienna, June 22, 1868.

In answer to the letter 21st instant your Excellency

addressed me, I have the honor of submitting to your
Excellency a memorandum containing the most important

disabilities to which aliens residing in Austria are subject

by Austrian law. I must state at the same time that no
particular law exists by which all these disabilities could be

ascertained.

There exist on the contrary many laws which prescribe

that for certain professions, positions in life and occupations

the Austrian citizenship is required. From these laws,

which have been issued at very different periods, I have

extracted the enumeration of cases in which aliens do not

enjoy the same rights as the Austrian subjects themselves.

I might further state that my information holds only

good for the so called German provinces, that is to say for

the kingdoms and countries represented by the Reichsrath.

With regard to Hungary I can only say that a new law
regulating the position of the Hungarian citizen and of

foreigners is to be discussed in the two houses, but has not
yet passed.

I have, &c.

(Signed) D. Winiwarter.
The Lord Bloomfield,

&c. &c. &c.

Legal Advice.

The rights and the legal position of aliens residing in

Austria are essentially regulated by § 33 of the Austrian
Civil Code, which runs as follows :

—

' Foreigners have in general equal civil rights and
" obligations with the natives if the quality of a citizen is

" not expressly required for the enjoyment of these rights.

22112.

" Foreigners must also, in order to enjoy the same rights
" as natives, prove in cases of doubt, that the State to which
" they belong will likewise treat the citizens of this country
" in regard to the rights in question like its own."
According to this law foreigners enjoy the same civil

rights with the Austrian citizens, if for the enjoyment of a

certain right the qualifications of an Austrian citizen are

not expressly required. On the other hand they are subject

to the same obligations as the Austrians. There is a

fundamental exception from this general rule respecting

the citizens of States which do not confer on Austrians the

same rights which their own subjects legally enjoy.

A total enumeration of cases in which the Austrian

citizenship is expressly required is hardly possible, and
therefore I cannot guarantee that the following list of cases

in which foreigners are not in possession of the same rights

as Austrian subjects, will be complete. I can only say that

no case of any importance has been overlooked. Foreigners

cannot :

—

1. Receive the appointment of public functionaries

(official).

2. Nor those of advocates, notaries, or public agents.

3. Foreigners cannot be superiors of religious orders.

4. If a foreigner wishes to commence a public trade or

business, it is not sufficient to give notice to the board of

trade of his intended project, but a special concession of the

home department is besides required.

5. Foreigners cannot be admitted to the military service.

6. They cannot be appointed guardians or committees for

Austrian minors or Austrian subjects under committee.

7. They have not the right of constituency for the diets

and the Reichsrath.

8. Nor have they the right of being elected as such

deputies.

9. They cannot be admitted to the membership of

political associations.

10. They are not authorized to act as undertakers,

directors, or managers of public meetings, the object of

which is the discussion of political affairs.

1 1

.

They have not the right of election for the common
council and cannot be elected as such members.

12. They cannot obtain the position of a sworn broker

(agent of exchange).

13. They cannot exercise the profession of hawker.

14. Physicians, surgeons, and midwives, as well as

apothecaries if foreigners, are not admitted to the practice

of their respective professions till they have passed the legal

examinations of the country.

15. Foreigners cannot be directors of public schools or

educational establishments as little can they become
professors of a university or of any public institute.

16. The personal capacity of foreigners is in regard of

their transactions to be judged of according to the laws of

their own country, viz. :—although an Austrian has become

of age by completion of his 24 th year, a foreigner, however,

of 24 years cannot be regarded as of age if the laws of his

country requires a greater number of years. In this regard

the foreigners may not be able to enjoy the same rights as

the Austrians.

Vienna, 22nd June 1868.

(Signed) D.Winiwarter.

BADEN.
My Lord, Stuttgart, July 14, 1868.

In conformity with your Lordship's instruc-

tions of the 12th June, I have the honour to inclose

herewith translation of a note addressed by Baron

Freydorf to Mr. Baillie containing information with

respect to the position of aliens in the Grand Duchy

of Baden, from which it will be perceived that aliens

are practically subject there to no disabilities what-

ever, except exclusion from political and municipal

rights.

I have, &c.

Lord Stanley, M.P. G. J. R. Gordon.

&c. &c. &c.
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[Translation.)

Within the whole compass of private rights, especially in

respect to the right of acquiring and possessing property of

every kind, landed property included, aliens stand accord-

ing to Baden law upon a footing of complete equality with

native subjects.

As regards the right of settlement and of engaging in

trade or industry, the Baden Government are entitled, if

they please, to demand reciprocity as the condition of

admission to such rights. They have, however, never as

yet taken any advantage of their authority in this respect,

so that in point of fact aliens residing in Baden are subject

to no disabilities in regard to the right of settlement, or of

engaging in trade or industry.

On the other hand, aliens are of course excluded front

political rights, from offices in Church and State, and from

such rights as appertain to persons as members of a

corporate community.
I avail, &c.

E. M. Baillie, Esq. (Signed) Fkeydorf.

&c. &c. &c. &c.

BAVARIA.

My Lord, Munich, July 10, 1868.

Mr. Fenton having, on the receipt of your

Lordship's Circular Despatch, of the 16th ultimo,

applied to the Bavarian Government for the infor-

mation desired by your Lordship, for the use of

the Naturalization Commission, on the disabilities to

which aliens residing in Bavaria might be subjected,

I yesterday evening received in reply from Prince

Hohenlohe the note of the 5th instant and the memo-

randum of which I have the honour to enclose here-

with copies and translations.

This memorandum contains such full particulars on

the legal position of foreigners in Bavaria, that I have

no occasion to add any further explanations on the

subject.

Your Lordship will perceive that Prince Hohenlohe

remarks in his note that as the principles of the Bava-

rian Poor Law and Communal Legislation are at

present undergoing a legislative revision, it had beeu

necessary to omit treating, in the memorandum, of

the position of foreigners Avith respect to these two

institutions.

I have, &c.

Henry F. Howard.
The Lord Stanley, M.P.

&c. &c, &c.

{Translation.) Munich, July 5, 1868.

The undersigned has had the honour to receive the note

of the 22nd ultimo, by which the Royal British Charge

d'Affaires ad interim,' Mr. H. P. Fenton, requested com-
munication of the regulations in force in the kingdom
relative to the disabilities to which foreigners are liable in

this kingdom. The enclosure contains a review of the

legal provisions which are in force in this respect, and the

only remark to be made is, that the principles of the Poor

Law and of the Communal Legislation are at present

undergoing a legislative transformation, on which account

a discussion of the position of foreigners with regard to

these two institutions has had to be omitted.

I have, &c.

(Signed) Prince Hohenlohe.

Sir Henry F. Howard, K.C.B.
&c. &c. &c.

T7ie Legal Position of Foreigners in Bavaria.

The general principle rules, that a foreigner enjoys equal

rights with a native of the country, to which the only

exception made is where such exception is legally enacted,

or when a royal ordinance applies the principle of retaliation

on account of disadvantages to which Bavarian subjects

are liable abroad, as compared to persons belonging to the

country which imposes the disadvantages.

Tke'legal disabilities relate to :

—

I. The Domain of Civil Law and Civil Proceedings.

Whilst a preference to native creditors or debtors is

excluded by § 34 of the Code of Priority of the 1st of June

1822, in cases of bankruptcy, paragraph 8 I of the Code
of Procedure of the 22d of July 1819, leaves it optional to

the defendant, being a native of the country, to require of
the foreign plaintiff, when he does not possess any estate

situated in Bavaria, the deposit of a security for the future

payment of the costs of the lawsuit. With regard to

foreigners, and as is the case generally when there is the
danger of loss, the Judicial Code affords the security of
arrest, which likewise then determines the "forum arresti."

In this respect, likewise, international treaties, as, for ex-

ample, with Wurtemberg, have introduced milder enact-

ments in favour of the subjects of the respective states.

Moreover, article 76 of the introductory law to the German
Commercial Code places the citizens of the states of the

former German Confederation on an equality with natives

of the country. Foreigners are likewise capable of acquiring

real property on the condition of reciprocity.

II. Penal Law and Penal Procedure.

Foreigners are subject to the Bavarian penal jurisdiction

when they have either committed a penal act in the country,

or when they shall have been guilty beyond the Bavarian
frontiers of such an act against the king, the Bavarian
State, or a person belonging to it.—A. 12, Penal Code.

If a foreigner has been condemned in Bavaria on account
of a crime, he will be expelled from the country after

having undergone his punishment ; the same takes place

with regard to convictions on account of offences or contra-

ventions in the cases determined by law.—Art. 43, loc. cit.

In actions for libel the demand of a security for the

costs from a foreign plaintiff is optional, according to Art.

61, section 3, of the introductory law to the Penal Code.
In respect to foreigners, concerning whom well-founded

doubts may be entertained of their appearing before the
court if summoned to do so, preliminary arrest is moreover
admissible according to Art. 41, section 3, loc. cit., on
account of any penal act.

III. In the Domain of the Constitutional and Administrative

Law the Foreigner is excluded.

1. As not being in possession of the Bavarian Natural-
ization (Indigenat) from all civil rights.— § 9 of the first

Edict of the Constitution.

If he acquires the naturalization, it is only after the expi-

ration of six years that he enters into the enjoyment of

the above-mentioned rights. The foreigner, as such, is

therefore excluded from the active and passive electoral

franchise for communal, district, provincial, and parlia-

mentary elections, from admission into State offices and the

possession of benefices ; he cannot he elected as a juryman,
nor as a member of a committee of taxation. Crown and
superior court offices, superior military posts, are closed

to the foreigner, although it is not the possession of the

fullest rights of citizenship, but merely that of naturaliza-

tion, which gives a claim to many of the above-named
rights.

2. The Trade Law of the 18th of January 1868 only

reserves in article 2 the sanction of the State for foreign

joint-stock companies, branch establishments and other

companies established for trading purposes, inasmuch as

the provisions of State treaties do not determine otherwise.

Even § 21 of the ordinance relative to the hawking trade

of the 28th of April of last year places foreigners on a

complete equality with the natives of the country, excepting

in cases of retaliation. Foreign medical men receive from

the provincial governments or from the Ministry of State

for the Interior the permission temporarily to practise in the

country. Medical men who only sojourn temporarily in

Bavaria, and who are entitled to practice in their own
country only, have the right of giving consultations, not

however that of ordinary practice.— § 15, Ordinance of the

29th of January 1865, concerning the medical art.

3. Article 10, section 2, of the military law of the 30th of

January of this year, prohibits the permanent residence in

the kingdom, as foreigners, of those emigrants who have
not yet attained their 32nd year.

4. Foreigners are permitted to reside in any commune of

the kingdom when they can bring sufficient proof of their

nationality and place of legal Settlement, and when there is

no legal impediment to their residence. The expulsion of

a foreigner from a commune is only admissible on the same
legal grounds (Article -l.~> of the Law of Settlement of the

16th April of this year) in virtue of which the expulsion of a

Bavarian subject not having a right of settlement in the

lucaiuv eoiim iiKcwise take place. It is only the Ministry

of the Interior which, except in the aforesaid cases, is entitled

to expel a foreigner from the country on grounds connected

with the internal or external security of the State.

5. Only the person who posseses the Bavarian Natural-

ization can acquire a right of settlement in a commune of
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the kingdom ; foreigners are consequently excluded from
it.—Article 1-10, loc. <:it.

A foreign woman, however, who marries a Bavarian,

acquires thereby the naturalization (Indigenat) and the

settlement of the husband.—§ 3 of annex 1 to the Consti-

tution, and Article 3 of the Law of Settlement.

6. Foreigners can likewise marry in Bavaria when they

can prove to the respective district police authorities that,

according to the laws in force in the country of the husband,
the contracting of this marriage is admissible, and has the

same effects as if it had taken place in that country.

If the future wife is a foreigner she has to produce a

permission of emigration, if such a permission is necessary

according to the laws of her own country for emigration.

—Article 34, &c. and Article 39 of the Law of Settlement.

7. Foreigners, independently of cases of retaliation, and
with the sole exception of those who carry on a wandering
trade, or who belong to the class of journeymen, servants,

and trade assistants, require no permit for travelling.

—§ 2 of the Royal Ordinance of the 9th of December 1865

respecting passports.

BELGIUM.
No. 96.

My Lord, Brussels, July 4, 1868.

I have the honour to acknowledge the receipt

of your Lordship's despatch circular of the 16th

instant, instructing me to furnish you with a report

on the disabilities, if any, to which aliens residing in

Belgium are subjected by Belgian law.

The disabilities under which aliens labour in this

country are so various that I found it necessary to

apply to the Government for more details than I felt

myself competent to afford, but as your Lordship
desires that information on the subject should be
supplied with as little delay as possible, I herewith
transmit copies of two laws which bear directly upon
the residence of foreigners in Belgium, and which
may be considered as embodying the material features

of Belgian practice towards aliens.

The first is a law which is renewed from time to

time, the last renewal being on the 7th of July 1865,

for a period of three years, investing the Government
with the control over the residence of foreigners. The
( rovernment exercise the power of sending aliens out

of the country in cases, 1st, of vagrancy, or when
the resources for subsistence are not proved when
required to be declared

;

2nd. < )f scandalous, immoral, or turbulent conduct
offensive to the public.

3rd. Of political proceedings by agitation, writing,

or conspiracy against the tranquillity of a friendly

State in abuse of the hospitality here afforded them.
The second* law in question passed this year extends

the power hitherto in force for the extradition of
foreigners accused or guilty of crimes committed in

their own countries, and constitutes the basis of the
extradition treaties of which copies were forwarded
in my despatch of January 20th.

Until April 1865, British subjects were not entitled

to hold or inherit freehold property situate in Belgium.
At present all foreigners in that respect are placed
upon the same footing as Belgians. Further, dis-

tinctions between foreigners and natives are made in

regard to judicial processes, for instance, in civil

actions, a foreigner cannot obtain an order of pro-
risional arrest either against a Belgian or another
foreigner; in commercial actions he is under the same
disability. But the Belgian can obtain an order of
provisional arrest against a foreigner upon a simple
petition through his " avoue " to the President of the,

Tribunal of Premiere Instance. In all tribunals except
the Tribunal of Commerce he can be called upon at a
stage of proceedings to give security for costs, unless
In- has letters of domicile from the King. For a
foreigner to acquire the same civil position as a Bel-inn
he requires a letter of domicile from the King. To
acquire a position political as well as civil he requires
an Act of Legislature. The letter of domicile confers

on the foreigner the right of provisional arrest in all

cases where a Belgiau would have such rights. He
cannot be called upon as plaintiff in any action to give
security for costs ; he is also exempt from provisional

arrest except in such cases where a Belgian would
not be exempt, for instance, in criminal or correctional

proceedings.

The foreigner is not liable to the conscription for

the army, nor is active service required of him in

the Civic Guard, though, for the latter, he is called
upon to contribute a pecuniary amount.

I have, &c.

Howard de Walpen.
The Lord Stanley, M.P.

&c. &c. &c.

* Not printed for the Commission.

MINIST^RE DE LA JUSTICE.

Loi relative aux Ltrangers.*

Leopold, Roi des Beiges, a tous presents et a venir,

Salut,

Les Chambres ont adopte et Nous sanctionnons ce qui
suit :

—

Art. I. L'etranger residant en Belgique, qui, par sa con-
duite, compromet la tranquillite publique, ou qui a ete

poursuivi ou condamne a l'etranger pour les crimes ou
debts qui donnent lieu a l'extradition, conformement a la

loi du 1 Octobre 1833, peut etre contraint par le Gouverne-
ment de s'eloigner d'un certain lieu, d'habiter dans un lieu

determine, ou meme de sortir du royaume.
L'arrete royal enjoignant a un etranger de sortir du

royaume par ce qu'il compromet la tranquillite publiqe sera
delibere en conseil des Ministres.

Art. II. Les dispositions de l'article precedent ne pour-
ront etre appliquees aux etrangers qui se trouvent dans un
des cas suivants, pourvu que la nation a, laquelle ils appar-
tiennent soit en paix avec la Belgique :

1°. A l'etranger autorise a ctablir son domicile dans le

royaume.
2°. A l'etranger marie avec tine femme beige, dont il

a des enfants nes en Belgique pendant sa residence dans le

pays

;

3°. A l'etranger decorc de la croix de Fer.

Art. III. L'arrete royal porte en vertu de l'art. 1" sera

signifie pas huissier a l'etranger qu'il concerne.

II sera accorde a l'etranger un de'lai qui devra etre d'un
jour franc au moins.

Art. IV. L'etranger qui aura recu Pinjonction de sortir

du royaume sera tenu de designer la frontiere par laquelle

il sortira ; il recevra une feuille de route reglant l'itineraire

de son voyage et la duree de son sejour dans chaque lieu

oil il doit passer. En cas de contravention a l'une ou
l'autre de ces dispositions, il sera conduit hors du royaume
par la force publique.

Art. V. Le Gouvernement pourra enjoindre de sortir du
royaume it l'etranger qui quittera la re'sidence qui lui aura
ete designe.

Art. VI. Si l'e'tranger auquel il aura ete enjoint de sortir

du royaume rentre sur le territoire, il pourra etre poursuivi
et il sera condamne, pour ce fait, a un emprisonnement
de quinze jours a six mois ; et a l'expiration de sa peine, il

sera conduit a la frontiere.

Art. VII. La presente loi ne sera obligatoire que pendant
trois ans, a. moins qu'elle ne soit renouvelee.

Promulguons la presente loi, ordonnons qu'elle soit reve-
tue du sceau de FEtat, et publiee par la voie du Moniteur.

Donne a Laeken, le 7 Juillet 1865.

Leopold.
Par le Roi

:

Le Ministre de la Justice,

Victor Tesch.
Scelle du sceau de l'Etat

:

Le Ministre de la Justice,

Victor Tesch.

* Cbambre des Representants. Session do 1864-1865 :—Documents
parlementaires. Expo.se des motifs et texte du prnjer, de loi. Seance du
17 Novembro 1864, p. 108. Rapport. Seance du 7 Juin 1865, p. .833-836.

Annales parlementaires. Discussion generalc. Seances des 22 Juin 1865,

p. 1235-1246; 23 Juin p. 1247-1257; 24 Juin, p. 1259-1270; 27 Juin,
p. 1271-1283 ; et 28 Juin, p. 12"5-1296. Discussion des articles e adop-
tion. Seance du 29 Juin. p. 1297-1311.
S6nat :—Documents parlementaires. Rapport, Seance du 30 Juin,

1895, p. lxxii. Annales parlementaires. Discussion generate, Seance du
4 Juillet 1865, p. 526-527. Discussion des articles et adoption. Seance, du
5 Juillet, p. 529-630.
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My Lord, Brussels, July 16, 1868.

With reference to my despatch of the 4th

instant, I have the honour herewith to enclose a copy

of a note which 1 have received from the Minister

of Foreign Affairs, affording the information regarding

the disabilities which affect aliens in this country,

which was desired for the use of the Naturalization

Commission in your Lordship's despatch of the 16th

ultimo.

I have, &c.

Howard de Walden and Seaford.

The Lord Stanley, M.P.
&c. &c. &c.

My Lord, Bruxelles, 13 Juillet 1868.

Sous la date du 20 Juin dernier votre Excellence

m'a ex-prime le desir de recevoir des renseignements sur les

incapacites legales auxquelles sont soumis, en Belgique,

les e'trangers qui y resident.

En ce qui conceme les droits politiques, my Lord, les

e'trangers en sont exclus. lis ne sont ni e'lecteurs ni eli-

gibles pour la formation des corps politiques. lis ne

peuvent etre nomme's a des fonctions publiques ni etre

te'moin dans un acte notarie'. (Art. 9, L. 25 Ventose an

XI.)

L'e'tranger naturalise' est assimile au Beige. Toutefois

la loi exige la grande naturalisation pour etre electeur ou
eligible pour la formation des Chamhres Legislatives. (Art.

I et 41 de la loi du 3 Mars 1831.)

Quant aux droits civils, l'e'tranger jouit en Belgique des

memes droits que ceux qui sont accorde's aux Beiges par les

traites de la nation a laquelle l'e'tranger appartient. (Article

II du Code Civil.)

L'e'tranger qui a etc admis par automation Royale a

ctablir son domicile en Belgique y jouit de tous les droits

civils tant qu'il continue d'y resider. (Article 10 du meme
code.)

En dehors et abstraction faite des cas prevus par ces

deux dispositions la condition des e'trangers n'est deter-

mine* par aucune regie bien certaine, et est diversement

appreciee dans la doctrine et la jurisprudence.

Pour ce qui est des incapacites auxquelles ils peuvent

etre soumis la loi n'a expressement determinee que la

suivante:

L'e'tranger demandeur dans un proces en matiere civile

est tenu de donner caution pour le paiement des frais et

dommages-inte'rets resultant du proces, a moins qu'il ne

possede en Belgique des immeubles d'une valeur suffisante

pour assurer ce paiement (Article l(i du Code Civil).

L'etranger est passible de la contrainte par corps ]iour

l'execution de tout jugement de condamnation, eonforme
ment a l'Article 10 du 21 Mars 1859.

Aux termes de l'Article 1 1 de cette loi, il peut meme etre

arrete provisoirement avant le jugement de condamnation,
en vertu d'une ordonnance du President du Tribunal de
Ire instance: mais la legislature se trouve actuellement

saisie d'un projet de loi portant l'abolition de la contrainte

par corps meme a l'egard des etrangers.

L'etranger debiteur n'est pas admis au benefice de la

cession de biens (Article 905, c. Proc. Civile).

Les etrangers ont le droit de succeder, de disposer et de
recevoir de la meme maniere que les Beiges dans toute
l'etendue du Royaume. Dans le cas de partage d'une
meme succession entre des coheritiers etrangers et Beiges,
ceux-ci prelevent sur les biens situes en Belgique une por-

tion egale a la valeur des biens situes en pays etrangers
dont ils seraient exclus a quelque titre que ce soit en vertu
des lois et coutumes legales. (Loi du 2/ Avril ls(i7.)

L'etranger peut etre expulse du Royaume dans les cas

prevus par la loi du 7 Juillet 1867 proroge'e recemment.
Enfin l'etranger peut etre extradet dans les cas prevus

par la loi d'extradition.

Veuillez agreer, &c.
(Signe pour le Ministre absent)

le Secretaire General.

Baron Lambemont,
Lord Howard de Walden et Seaford, G.C.B.

DENMARK.

My Lord, Copenhagen, June 27, 1S68.
Wrm reference to your Lordship's despatch

of the 16th instant, I have the honour In enclose a

copy of a note which I have received from Count Frijs,

in reply to my inquiries on the position of aliens in

Denmark.

It appears from the statements of his Excellency
that foreigners resident in this country enjoy the

same private rights as natives. They are, however,
entirely excluded from all political rights whatever,
and arc debarred from all employments, civil or mili-

tary, under the crown. II is Excellency's nod 1 passes

in review these disabilities, and seems to contain all

the information which I was ordered by your Lordship
to procure.

I have, &c.

Cham.es Lennox Wyke.
The Rt. Hon. Lord Stanley, M.P.

&c. &c. &c.

Copenhaguc,
Monsieur le Chevaller, le 25 Juin 1868.

En vous remettant sous ce pli la circulaire dans

laquelle Stanley vous demande des renseignements sur la

position des etrangers etablis en Danemark, j'ai l'honneur

de vous informer que pour ce qui regarde les droits par-

ticuliers et prives il n'existe aucune difference . entre la

condition des etrangers domicilies dans le pays et celle des

nationaux. Par contre, les droits politiques sont re'servt;s

aux seuls nationaux. Pour entrer au service de l'Etat

comme employe, pour prendre part aux elections des

membres de la repre'sentation nationale ou des conseils

municipaux, enfin, pour sieger dans ces assemblies la

qualitc de national est indispensable. Cette qualite' revient

tie droit a tout individu ne dans le pays, quelle que soit la

nationalite' des parents, sauf les cas ou le sejour des parents

n'est que temporaire ; autrement il faut qu'une loi speciale

et nominative accorde la naturalisation a celui qui veut

Pobtenir.

Je crois devoir encore ajouter, pour comple'ter les infor-

mations dont il s'agit, que d'apres les reglements des cha-

pitres de chanoinesses fondes en Danemark la nationalite

Danoise est de meme requise chez les personnes qui desirent

etre admises dans ces etablissements.

Veuillez agreer, &c.

A Sir Charles Wyke, (Signed) Frijs.

&c. &c. &c.

British Legation, Copenhagen,
My Lord, July 30, 1868.

As a supplement to my despatch of the 27th

ultimo, on the position of aliens in Denmark, I have the

honour to enclose herewith, at the request of the Naturali-

zation Commission, the written opinion of Mr. Brock, a

distinguished Danish lawyer, with reference :

1st. To the oath required of aliens entering on certain

professions.

2ndly. Whether the birth in Denmark of the son of an
alien constitutes a Danish subject?

Your Lordship will see by the enclosed document that :

1st. The " Borgherskab " or Burgherbur oath was abro-

gated in 1859. The oath now taken by brokers, translators,

&c. is non-political, and limited to the faithful performance

of their office.

2nd. The son of an alien born in Denmark is considered

a Dane to all intents and purposes, so long as he remains in

Denmark.
I have, &e.

The Lord Stanley, M.P. Charles Lennox Wyke.
&c. &c. &c.

Sir, Copenhagen, July 26, 1 868

.

Your Excellency has asked my opinion on the

following questions :

—

1st. Is the " Borgerbur " oath still required for entering

on certain professions, and, if so, what professions '.'

2nd. Does the fact of birth in Denmark constitute a son
of an alien a Danish subject?

Answer. 1st. The " Borgerbur " oath required by the

Danish law for entering on professions of different kinds has
been abolished by the law of December 29, 1857. The oath
still taken by brokers, translators, and such persons of

public trust, that they will faithfully perform the duties

imposing on their office, has no influence upon their situa-

tion as subjects of the Danish Crown, and is no oath of
allegiance.

2nd. The son of an alien, born in Denmark, is regarded
a Dane, if he remains here.

I have, &c.

Sir Charles L. Wyke, K.C.B., Gustav Brock,
&c. &c. &c. Advocate of the Supreme Court.
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FRANCE.

Mr Lord, Paris, June 29 1868.

I have the honour to inclose herewith a copy

of a report by Mr. Treitt, legal adviser of this embassy,

upon the disabilities to which aliens residing in France

are subjected by law, which I requested that gentle-

man to draw up upon receiving your Lordship's de-

spatch of the 16th instant.

I have, &c.

Lyons.

The Right Hon. Lord Stanley,

&c. &c. &c.

La question pose'e par le Foreign Office est la suivante

:

" Quelles sont les incapacity's auxquelles les e'trangers

" re'sidant en France sont sujets selon la loi de ce pays?"
II y a une distinction a faire

:

1°. Entre les e'trangers re'sidant simplement; en France, et

2°. Entre les etrangers admis par autorisation du Gou-
vernement a e'tablir leur domicile en France.

La loi considere comme etrangers ceux qui sont nes de

parents etrangers soit a l'e'tranger, soit en France, et qui

n'ont pas e'te naturalises.

La condition des e'trangers a varie selon les diverses legis-

lations qui ont regne sur la France ; mais dans le pre'sent

document, la position des e'trangers est brievement expose'e,

telle que la font les lois, la doctrine, et la jurisprudence

actuellement en vigueur.

§ I. Des etrangers simplement residant en France, et

n'ayant ni demande', ni recu l'autorisation d'etablir leur

domicile en France.

Leurs capacite's.—Tous les etrangers, sans la moindre
restriction ont, en France, le droit de succe'der, de disposer,

de recevoir; il n'y a aucune distinction entre les biens

meubles et les biens immobiliers ; l'egalite entre les

nationaux et les etrangers est absolue, que les etrangers

soient en France ou hors de France. Cet e'tat de choses

existe depuis la loi du 14 Juillet 1819, qui a abroge les

Articles 726 et 912 du Code Napoleon, et aboli tous les

droits qui frappaient les e'trangers, tels que droits d'aubaine,

&c.
Cependant cette loi contient une seule restriction qui est

toute d'e'quite :

" Dans le cas de partage d'une meme succession entre
•' des cohe'ritiers etrangers et Francais, ceux-ci pre'leveront
" sur les biens situe's en France vine portion egale a la

" valeur des biens situe's en pays etranger, dont ils seraient
" exclus, a quelque titre que se soit, en vertu des lois et

" coutumes locales."

Les etrangers comme les Francais peuvent acque'rir des

biens en France, les hypothequer, les alie'ner, et faire a leur

egard tous les contrats permis par la loi.

Ils ont le droit de prescription.

Le commerce et 1' industrie sont absolument libres pour
le3 etrangers ; ils exercent le droit industriel a l'egal les

regnicoles et peuvent obtenir toutes especes de concessions
;

meme celle de mines.

La propriete industrielle, artistique et litte'raire a ete

'objet de traites internationaux.

Dans les communes oil les e'trangers resident, ils partici-

pent a certaines jouissances communales, telles que la vaine

pature, la distribution du bois des forets appartenant aux
communes, &c.

En un mot, on peut dire que, en ce qui concerne le statut

reel et le droit de propriete', les etrangers sont dans une
condition identique a celle des Francais.

Quant au statut personnel, ils jouissent de tous les droits

de famille comme pere, ills, et epoux.

Ils ont le droit de chasse et de peche et de port d'armes.

Ils ont la liberte' du culte et la liberie individuelle et im-
priment leurs opinions comme les Francais eux memes.

Des auteurs accredites soutiennent qu'ils peuvent se

creer une famille legale par l'adoption d'enfants selon les

lois de France, qu'ils peuvent 6tre tuteurs et jouir de tous
le droits dont la loi a entoure la protection de la famille.

Leurs incapacite's.—Mais les e'trangers sont exclus de
toutes les fonctions politiques gouvernementales. Ils ne
peuvent etre temoins dans certains actes authentiques puis-

que la loi a dit : Les temoins seront majeurs Francais, du
sexe masculin, &c.

Ils ne peuvent etre arbitres dans les litiges parceque
l'arbitrage en fait des juges temporaires.

II faut aux etrangers une autorisation speciale pour
exercer la pharmacie, la chirurgie, ou la medecine.

Les emplois publics, comme pretres dans les divers

cultes, comme directeurs de poste3 et d'autre positions, qui
exigent un serment au chef de l'Etat, sont interdits aux

etrangers ; e'est pourquoi ils ne peuvent etre ni avocats,

ni notaires, ni avoues, he, &c.

Ils ne font point partie de la garde nationale, ni de

l'armee, ni d'aucun jury.

Si les e'trangers sont demandeurs en justice, le de'fendeur

peut leur demander la caution judicatum solvi, a moins qu'il

ne s'agisse de matieres commerciales, ou cette caution

n'existe pas. Avant la re'eente abolition de la contrainte par

corps, les e'trangers pouvaient etre arretes preventivement.

En cas de faillite, les etrangers jouissent des memes
droits que les Francais, seulement ils ne sont pas admis a la

cession de leurs biens a leurs ere'anciers pour se liberer ainsi

de toutes leurs dettes.

D'eminents juristes pensent que meme l'etat de guerre

ne suspend point contre l'etranger son droit d'actionner le

Francais devant les tribunaux de France pour de3 obliga-

tions, meme contractees a Vetranger.

En matiere civile, le tribunal Francais peut refuser sa

juridiction a deux etrangers, mais en matiere commerciale,

deux etrangers ont droit a la justice Francaise dans tous les

cas.

Enfin la loi du 3 De'cembre 1849 (Article 7) autorise le

Gouvernement a expulser du territoire de l'Empire les

etrangers qui y voyagent ou y resident.

Ce droit du Gouvernement est arbitraire et absolu.

§ II. Des etrangers domicilies ou admis a l'exercice des

droits ci\'ils par autorisation gouvernementale.

L'etranger, a moins d'obtenir des lettres de grande

naturalisation accorde'es seulement a de grands services

exceptionnels, ne peut etre naturalise en France qu'apres

un stage de dix* annees qui courent du jour ou le Gou-
vernement lui a accorde le domicile.

L'admission au domicile fait cesser en faveur de l'etran-

ger qui l'a obtenue certaines incapacite's qui frappent

l'etranger simplement residant. L'admission au domicile

n'enleve pas la qualite d'etranger, mais il donne aux

enfants nes en France de parents etrangers, le droit de

reclamer a leur majorite la qualite de Francais, sans autre

formalite que de se soumettre aux charges des lois fran-

9aises, tels que le recrutement, &c. (Article 9 du Code
Napoleon.)

Les etrangers admis au domicile jouissent de tous les

droits civils; ce sont les termes formels de l'article 13 du
Code Napoleon ; il en re'sulte que meme, avant la loi du 14

Juillet 1819 ci-dessus rapportee, l'e'tranger domicilie' e'tait

capable de recevoir, de disposer, &c, comme le Francais

lui-meme ; il peut proceder en justice sans etre soumis a la

caution judicatum solvi.

II est admis au benefice de la cession de ses biens a ses

creanciers pour se liberer de toutes ses dettes.

Avant l'abolition de la contrainte par corps, l'etranger

domicilie n'y etait sujet que dans les memes cas que le

Francais ; et il pouvait lui-meme exercer la contrainte par

corps contre les etrangers.

LSref, sauf les droits politiques, l'e'tranger domicilie' jouit

des droits civils comme le regnicole ; cependant comme il

est toujours etranger, il ne peut etre te'moin dans certains

actes authentiques ni etre arbitre piusque l'arbitrage est

une juridiction.

Le domicile acquis en France ne de'lie pas l'e'tranger

des obligations que le statut personnel de son pays lui im-

pose ni de ses devoirs envers sa mere patrie.

Le droit de domicile peut etre retire a une etranger par

le Gouvernement sur un avis du conseil d'Etat.

Mais malgre l'admission au domicile le droit d'expulsion

ecrit dans la loi du 3 De'cembre 1849 reste tout entier aux

mains du Gouvernement.

Certains pays ont fait avec la France des traites particu-

liers pour la jouissance des droits civils. Ainsi un traite

avec la Sardaigne du 24 Mars 1760 dispense les sujets

Sardes de la caution judicatum sold.

II y a d'autres traites qui reservent a des pays etrangers

le traitement de la nation la plus favorisee.f

Mais de pareils traites sont presque superflus, en presence

du petit nombre d'incapaeites qui frappent les etrangers en

France et qui appartiennent presque toutes a l'ordre poli-

tique ou aux fonctions qui entrainent la prestation d'un

serment au souverain, car de tout ce qui vient d'etre dit on

peut conclure que par suite des progres de la legislation et

de la jurisprudence il n'y a plus guere de difference entre

l'e'tranger re'sidant et l'e'tranger domicilie', si ce n'est que ce

dernier n'est plus soumis a la caution judicatum solvi, et

que ses enfants nes en France ont une plus grande facilite'

pour acque'rir la qualite de Fran9ais.

» Reduced to three years by the lawoftha 29th of June 1807 (Memo-

randum p. 49) C. S. A. A. _ „_,,
t Suisse, 12 Juillet 1828; Bolivie, 9 Derembre 1884; Forte, 25 Mara

1838; Mexique, 9 Mars 1839; Venezuela, 25 Mars 18.13; Nouvelle

Grenade, 28 Octobre 18H.
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En resume, l'e'tat et la capacite do l'etranger aont regies

par les lois de son pays ; son statut personnel l'accompagne

partout ; mais en France cet etranger est capable, corame

le regnicole, de tout les contrats reels ou personnels re-

eonnus par la loi francaise ; au point de vue du droit priv4

la condition de l'etranger soit rc'sit/tint soit domicilii, et

la condition du Francois ne different pas beaucoup

aujourd'hui.

La jurisprudence tend inccssamment a ameliorer encore

la condition des e'trangers ; on ne leur refuse plus que les

droits qui leur sont expressement denies par des lois non

encore modifiees ; et ils jouissent d'une maniere absolue de

tous les droits que derivent du droit des gens.

Fait a Paris le '28 Juin 1868.

(Signe') W. Treitt,
Avocat a la Cour Imperiale,

Legal adviser to the British Embassy.

GREECE.

My Lord, Athens, July 16, 1868.

In compliance with the instructions contained

in your Lordship's despatch, of the 16th ultimo, I

have the honour to transmit herewith to your Lord-

ship a copy of a report drawn up by the lawyer

employed by this Legation, on the subject of the

disabilities to which aliens residing in Greece are

subjected by Greek law.

I have, &c.

E. M. Ekskine.

The Et. Hon. Lord Stanley, M.P.

&c. &c. &c.

Notice sur les Incapacity Legates des Strangers en Grece.

1°. En droit public :

Aux termes de l'Art. 3 du Code Civil Grec, les lois

d'ordre public (de police et de surete) obligent tous ceux

qui se trouvent en Grece, par suite, les Grecs aussi bien que

les e'trangers. L'hospitalite
-

, que l'etranger recoit en en-

trant dans le pays, l'oblige a respecter les lois et les arrete's

de police.

Comme consequence de ce principe l'Art. 37 du Code

Penal dispose que, dans tous les cas ou les tribunaux de

repression soumettait les Grecs a la surveillance de la

police, les e'trangers sont expulses du territoire par l'auto-

rite administrative.

Bien qu'en principe general le droit de repression ne

puisse s'exercer qu'a raison d'actes commis sur le territoire

helle'nique, l'Art. 2 du Code d'lustruction Criminelle con-

sacre une extension a cette regie a l'e'gard des etrangers qui

peuvent etre poursuivis, juges et punis en Grece :
1° pour

crimes et delits commis a l'etranger contre un Grec, 2° pour

crimes de haute trahison contre l'Etat, pour fabrication de

fausse monnaie nationale, ayant cours en Grece, pour con-

trefacon de sceau de l'Etat, ou complicity a ces actes. Mais

leur punition pre'suppose leur extradition ouleur arrestation

dans le pays.

Les e'trangers ne sont livres a un Gouvemement etranger

pour crimes et delits commis a l'etranger, que s'il y'a une

loi speciale ou un traite a cet cgard.

2°. Quant aux droits politiques :

Comme on ne saurait avoir deux patries, on ne peut etre

citoyen de deux Etats ;
par consequent l'etranger ne peut

exercer en Grece les droits qui presupposent la qualite de

citoyen. II ne peut done etre membre de la Chambre des

Deputes (Art. 70 de la Constitution), des conseils provin-

ciaux (Art. 5 dc la loi du ^ Decembre 1836 sur les

conseils provinciaux), ou municipaux (Art. 13 de la loi du

27 Decembre 1833 des Communes), ni se presenter aux

assemblees electorales en quality d'clcctcur (Art. 4 de la loi

du 19 Novembre 1864 sur 1'e'lcction des deputes) ni

d'eligible (Art. 70 de la Constitution et meme Art. 4 dc la

loi ci-dessus).

Ils ne peuvent etre nommes aux functions publiques (Art.

3 dc la Constitution) ni exercer La profession d'avocat que

la Loi hellenique y i ssimile (Art. 142 de la loi sur l'organi-

sation des tribunaux et du notariat), ni celle de jure'.

Aux termes de l'Art. 11-' ilu Code de Procedure Civile,

l'etranger ne peut etre nomine arbitre.

Quand il s'agit de constater w\ fait on ne saurait choisir

scs temoins; ils sont donnes par les circonstances de temps

et de lieu, et tout temoin presi ni esl necessaire et capable, il

qu'a ne sort sujet a quelque incapacity naturelle.

Let etrangers sont done admis a deposer comme temoins

devant la justice. II en est de meme des temoins des actes

de l'etat civil. Ici aussi il s'agit de constater un fait : la

naissance, le mariage ou le deces d'un individu. Toute
personne qui a assiste a ces faits est admise a les constater.

Mais I'etrangeT ne saurait servirde temoin instrumentaire

dans un acte authentique, contrat ou testament public. Ici,

en effet, il s'agit moins de rechercher des preuves que d'en

creer (Art. 179 de la loi sur 1' organisation des tribunaux et

du notariat). Les temoins participent ici a la confiance de
1'Acte, ct cette participation est un motif d'exclusion contre

iufer qui ne peut remplir de fonctions publiques.

3°. En droit prive :

Nous considcrerons l'etranger dans cette partie de notre

travail sur deux points de vue : 1°, sous celui de statut

personnel ; 2°, sous celui de statut reel.

§ 1°. Statut Personnel.

La loi personnelle s'empare de l'homme a sa naissance

pour ne l'abandonner qu'a sa mort. Elle lui donne un etat,

ijui le suit en quelque lieu qu'il se trouve.

Ce principe est expressement consacre par l'Art. 4 du Code
Civil de la Grece, aux termes duquelle mariage, les rapports

entre ascendants et descendants, la tutelle et la curatelle

sont regies quant aux Hellenes, meme resident a l'etranger,

par les lois helleniques, et, quant a l'etranger, par les iois

de son pays.

D'apres la premiere partie de cet article la capacite de

l'etranger pour l'acquisition de droits ou pour l'exercice

d'actes legaux en general, est juge'e conformement a la loi

de son pays, et en cela la loi hellenique a confirme le prin-

cipe generalement admis par les legislations des autres Etats

de l'Europe, que l'e'tat et la capacite des personnes sont

regis par les lois de leur patrie. Mais le dernier § du 2me
al. du meme article consacre une exception au principe

admis en faveur des e'trangers. Dans l'interet des citoyens

Hellenes, les etrangers qui, d'apres les lois helle'niques

auraient la capacite necessaire pour contracter une obliga-

tion, sont reconnus avoir la capacite necessaire a la validite

des contrats passes entre eux et les Hellenes en Grece, bien

que la loi de leur pays leur refuse cette capacite.

§ 2° Statut Reel.

Les immeubles font partie du territoire de l'Etat, et sont

par consequent regis par la loi hellenique. Les etrangers

peuvent en devenir proprietaires meme sans resideren Grece,

mais ils ne peuvent les acquerir ou en disposer que con-

formement aux lois helleniques. C'est la disposition for-

melle de l'Art. 5 du Code Civil. " La possession, la

" propriete et les droits reels sur des meubles ou des im-
" meubles situes en Grece sont regie's par les lois hel-

" lenique3. La succession testamenfaire ou ab intestat est

" regie par les lois du pays du defunt, a moins qu'il ne
" s'agisse d'immeubles situes en Grece, lesquels sont, a cet

" egard, regis par la loi hellenique."

Ainsi l'etranger est soumis a la loi helle'nique pour tout

ce qui concerne la distinction des biens en meubles et im-

meubles, la saisie immobiliere, les hypotheques, la prescrip-

tion acquisitive des immeubles ou celle extinctive des actions

immobilieres.

La succession ab intestat d'un e'tranger qui se compose

d'immeubles situe's en Grece, sera e'galement re'glee, pour ce

qui concerne ces immeubles, par la loi hellenique d'apres

l'Art. 5 du Code Civil.

Du reste, aux termes de 1'article pre'eite, les effets de la

possession, de la propriete', des privileges et des voies

d'exe'eution sont re'gis par la loi hellenique meme quant

aux meubles.

Enfin un etranger ne peut etre proprietaire d'un navire

hellenique pour plus de la moitie (Art. 4 de la loi du

Ji Novembre 183(i, de la navigation commerciale).

Droits jirive's de I' Etranger.

Aux termes de l'Art. 15 du Code Civil, l'etranger qui

voudra se faire naturaliser, doit declarer sa volonte a la

municipality du lieu oil il veut etablir son domicile, et

habiter en Grece pendant deux ans, s'il est Grec d'origine,

et pendant trois ans, s'il appartient a toute autre nationa-

lite. Passe ce delai et apris qu'il aura e'te constate que

l'etranger ne s'est point rendu coupable de crime ou de L'un

iilits preVus par l'Art. 22 du Code Penal, il pi

par devant le Nomarque le serment de sujet Hellene.

L'e'tranger qui aura rendu des services importants a

. qui aura introduit dans le pays des inventions ou

ndustrie utiles, ou qui se distingm rait par des talents

extraordinaires peut, des qu'il aura fixe son domicile en

re naturalise par une loi.

Pendant tout le temps, qu'il sera necessaire a l'e'tranger

de rcsider en Grece pour la naturalization, il poun

admis par 11- Roi a la jouissance des droits civi'.s, et dans ce

cas il sera regi pour tous ses rapports le'gaux par les lois

helle'niques (Art. 16 du Code Civil).

Les etrangers peuvent contracter mariage avec des Grecs,

soit en pays etranger soit en Grece, en se conformant quant

a la capacite aux lois de lews pays, et quant aux formalites
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sent a celles consacre'es par la loi hellenique, soit a celles

usite'es dans le pays ou le mariage est eontracte (Art. 4 et

7 du Code Civil).

Les mariages mixtes avec des personnes appartenant a

une autre communion religieuse sont reconnus valables par

la loi du 27 Octobre 1861 sur les mariages mixtes.

L'etranger ne peut etre appele' a la tutelle de mineurs

Hellenes, ni faire partie d'un conseil de famille les concer-

nant (Art. 30 et 49, § 6 de la loi sur la minorite', la tutelle,

etc). Mais il peut etre tuteur de ses parents mineurs

etrangers comme lui. Peu importe que la loi hellenique

considere l'office de la tutelle comme une espece de charge

publique, reservee aux Hellenes seuls. Ce n'est pas la loi

hellenique qui defere la tutelle du mineur et qui la

retcit, comme elle re'git tous les autres droits personnels et

de famille.

Un e'tranger peut consolider par l'usucapion une acqui-

sition d'immeuble. C'est un mode d'acquerir qui est permis

a tout possesseur de bonne foi.

L'e'tranger peut stipuler a son profit hypotheque sur des

immeubles d'un Grec et en consentir une sur les siens au

profit de ses creancers.

Tout jugement e'mane d'un tribunal hellenique_ au

profit d'un e'tranger lui confere le droit d'hypotheque judi-

ciaire sur les biens de son debiteur situes en Grece. Mais

le jugement emanant d'un tribunal e'tranger ne confere ce

droit qu'apres avoir etc declare executoire par le tribunal

hellenique competent.

Le mariage eontracte entre une etrangere et un Grec

donne a la femme un titre d'hypotheque legale pour

garantie de sa dot qu'elle peut inscrire sur les immeubles

de son mari.

La femme Greeque qui epouse un e'tranger a le meme
droit sur les immeubles de cet e'tranger situes en Grece.

Quant a. eeux situes a. 1'etranger, les droits de la femme
sont regies par la loi du pays de son mari.

Un e'tranger ne peut etre nomine capitaine ou officier

d'un navire hellenique.

Les trois quarts de l'equipage d'un navire hellenique

doivent etre pris parmis les Grecs (Art. 5 de la loi du .£

Novembre 1836, de la navigation commerciale).

Les matelots enrole's en vertu de 1'inscription maritime

doivent etre des sujets Grecs (Loi d'inscription maritime

du 24 Octobre 1856).

Aux termes de 1'Article 220 du Code de Procedure

Civile et de l'Art. 2 de la loi sur le timbre, de 1867, les droits

d'indigence sont accorde's au plaideur qui, en vertu du cer-

tificat du Demarque de son domicile, constate un etat

d'indigence. Les etrangers ne sont point admis a jouir de

ce droit, qui est considere avoir ete introduit par la loi

hellenique en faveur des Grecs seulement (Circulaire du
Ministere de la Justice du 8 Juin 1837).

Tout etranger peut etre poursuivi devant tout tribunal

hellenique sans distinction, pour des obligations contrac-

tus en Grece ou a 1'etranger envers un Hellene (Art. 28

du Code de Procedure Civile). Et vice-versa l'Hellene

peut etre poursuivi devant les tribunaux helleniques pour
les obligations contractees par lui en pays e'tranger envers

un Hellene ou un etranger,

S'il n'y a point de stipulation contraire dans les traites,

1'etranger demandeur qui intente une action contre un
Hellene doit, aux termes des Art. 78 et 79 du Code de

Procedure Civile, fournir, s'il en est requis, caution pour les

frais du proces et les dommages-interets. Cette obligation

n'existe point dans les affaires de commerce, ou lorsque

l'etranger possede en Grece des immeubles suffisants, ou
que le defendeur reconnait une partie de la demande suffi-

sante pour assurer le paiement des frais et des dommages-
interets.

Tandis que le regnicole n'est soumis a la contrainte par

corps que pour dettes commerciales, et, pour les dettes

civiles, exceptionnellement en certaines circonstances de

suspicion legitime, cette mesure peut etre prise contre

1'etranger debiteur soit comme mesure conservatoire, soit

pour l'exe'eution d'un jugement meme pour dettes civiles en
general. Bien entendu qu'elle doit etre invoquee par la

partie et prononcee expressement par le juge (Code de
Procedure Civile, Art. 999, § 1 et 1000).

La contrainte par corps n'est point prononcee dans les

affaires civiles contre 1'etranger qui possede en Grece des
immeubles suffisants pour assurer le paiement ou qui donne
caution.

La contrainte par corps dont le but est de forcer le

debiteur au paiement peut etre evitee par le regnicole

honnete mais malheureux, qui, faisant preuve de bonne
volonte, et ne pouvant faire plus, abandonne tout son actif

a sea creanciers, en recourant au benefice de competence ou
de la cession de biens. Cette mesure est refusee a 1'etran-

ger parce qu'il n'est pas possible d'en controler la fide'lite'.

C'est la disposition formelle des Art. 688 du Code de Pro-
cedure Civile et 5/5 du Code de Commerce en vigueur en
Grece.

(Signed) G. A. Rhally,
Avocat.

HANSE TOWNS.
My Lord, Hamburg, June 26, 1868.

By your Lordship's despatch of the 16th instant,

I am directed to report the disabilities to which aliens

residing in the Hanse towns are subjected by the local

laws. I have accordingly the honour to state as follows :

—

The laws of Lubeck, Bremen, and Hamburg, prohibit
aliens from exercising the ordinary rights of citizenship,

except as undermentioned. They cannot hold any office

under the State, nor can they acquire lands or houses in

then' own names within the territories of the State. Those
privileges are reserved to citizens of the State, and to the

subjects of the other States of the North German Confe-
deration, who are on the same footing as Hanseatic
citizens. But a foreigner can easily purchase land in the
name of a citizen as his trustee, and this is not unfre-

quently done.
At Lubeck and at Bremen aliens are still restricted from

carrying on trades unless they have first acquired the
rights of citizenship. The Lubeck law of the 20th of
November 1866 and the Bremen law of 15th February 1861
had for their object the abolition of guilds, and facilitated

the admission of foreigners as citizens at less expense
than heretofore. But the condition of citizenship was not
removed by those laws.

At Hamburg, however, aliens are no longer under any
disabilities in respect of the exercise of trades. A law
issued on the 7th of November 1864 declares that trades

and industrial occupations may be carried on by foreigners

not subjects of the State ; and it also reduces the cost of
obtaining citizenship by those aliens who desire it. Another
law, dated the 30th of December 1867 abolished the exclu-

sive privilege of entering goods in transit, formerly reserved

to Hamburg citizens. The alien merchant is, therefore, in

as favourable a position as the citizen merchant in any line

of business which he may think proper to enter.

There are residing at Hamburg a considerable number of

persons who claim the rights of British subjects on account
of their birth or descent, but who are Hamburg subjects by
having acquired citizenship, or by being the children of
citizens, or by having been born within the territory of the

State. Such persons assert a double nationality, and
appear in the character of a British subject or of a Hamburg
citizen, as it suits their purpose. Ought they not rather to

lose their British nationality so long as they are the volun-

tary citizens of a foreign State ?

I have, &c.

John Ward.
The Right Hon. Lord Stanley,

&c. &c. &c.

ITALY.

My Lord, Florence, December 19, 1868.

With reference to Lord Stanley's despatch of
the 16th of June last, I have the honour to enclose

herewith to your Lordship a translation of a report

which has been drawn up by Signor Corsi, legal

adviser to this mission, relative to the disabilities to

which aliens residing in Italy are subjected by Italian

law.

I have, &c.

The Right Honourable A. Paget.
The Earl of Clarendon, KG.

Translation.

Memorandum on the Laws which regulate the Rights of
Aliens in Italy.

The civil capacity of aliens in Italy in regard to their

private rights is as follows

:

As a general rule " The alien is admitted to the enjoy-

" ment of all civil rights accorded to the citizen " (Art. 3 of

the Civil Code).

If a citizen has lost his nationality before the birth of a

child, the latter is considered a citizen if born in the

kingdom and resident there ; but he can, within a year of

P 4
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the attainment of his majority, determined by the laws of

the kingdom, select the quality of an alien by making a

declaration to that effect before the civil authorities of his

domicile, or, if he is abroad, before the king s diplomatic

or consular agents (Art. 5 of the Civil Code).

"A child born abroad of a father who has lost his

nationality before his birth is reputed a.n alien.

" He can, however, select the quality of a citizen pro-

vided he makes a declaration to that effect in accordance

with the foregoing dispositions, and provided he fixes his

domicile in the kingdom within one year of such declara-

tion-
, , • J.L

"If, however, he has accepted state employ in the

kino-dom, or serves in the army or navy, or has otherwise

complied with the terms of the conscription law, without

invoking exemption therefrom on the plea of being an

alien, he is considered a citizen without further formalities.

(Art. 6 of the Civil Code).
" When the father is unknown, the child, born of a

mother who is a native, is a citizen."

" If the mother has lost her nationality before the birth

of her child, the dispositions of the two preceding articles

If' the mother be likewise unknown, the child born in the

kingdom is a citizen (Art. 7 of Civil Code).

" A child, born in the kingdom, of an alien father who

has been domiciled there for 10 years uninterruptedly is

considered a citizen : residence on account of commercial

affairs does not constitute domicile."

" He can, however, select the quality of alien, but the

dispositions of the two first paragraphs of Art. 6 are

applicable to this case (Art. 7 of Civil Code).

" An alien woman married to a citizen acquires citizen-

ship, and retains it as a widow (Art. 9 of Civil Code).

" An alien can also obtain citizenship by naturalization

granted by law or Royal Decree."
" The Royal Decree is not effective unless registered by

the civil authority of the place where the alien intends to

fix or has fixed his domicile, and unless he swears before

the said authority to be faithful to the king and to observe

the statute and the laws of the kingdom."

"The wife and minor children of an alien who has

obtained citizenship become citizens, provided they have a

fixed residence in the kingdom, but the children can select

the quality of aliens by making the declaration mentioned

in Art. 5 (Art. 10 Civil Code).

Citizenship is lost

:

1st. By a person who renounces it by a declaration to

that effect before the civil authority of his domicile, and

transfers his residence to a foreign country.

2nd. By a person who, without the permission of his

Government, has accepted employment from a foreign

Government, or has entered the military service of a foreign

power.
" The wife and minor children of a person who has lost

his nationality become aliens, unless they continue to reside

in the kingdom.
" They can nevertheless regain their nationality in the

cases and manner described in the first paragraph of Art. 14

as regards the wife, in the first two paragraphs of Art. 6 as

regards the children (Art. 11, Civil Code).
" The loss of nationality, as described in the preceding

Art., does not imply exemption from the obligations of mili-

tary service, nor from the penalties inflicted on those who

bear arms against their native country (Art. 12, Civil Code).

" The citizen who has lost his nationality from any of the

causes mentioned in Art. 11, regains it, provided :

" 1. That he returns to the kingdom with a special per-

mission from the Government.
" 2. That he renounces his foreign nationality, the employ-

ment or military service taken abroad.
" 3. That he declares before the civil authorities that he

intends fixing, and really does fix, his domicile in the king-

dom within the space of one year (Art. 13, Civil Code).

" A woman who marries an alien becomes an alien when-

ever by the fact of marriage she acquires the nationality of

her husband.
" If left a widow, she regains her nationality if she resides

in the kingdom, or if she returns there and declares in both

cases before the civil authorities that she wishes to fix her

domicile there (Art. 1-1, Civil Code).
" The acquisition or resumption of nationality in the pre-

ceding cases only takes effect from the day succeeding that

on which the prescribed conditions and formalities are

fulfilled (Art 15, Civil Code)."

The law of the 15th November ISC), for the regulation of

the civil status, ordains :

Art. 44. " In the registers of citizenship are inscribed

:

1°. "The declarations of a reputed alien who desires

Italian nationality.

2°. "The declaration of a reputed Italian subject who
selects the quality of an alien.

3°. " Declarations renouncing Italian nationality.

4°. " Declarations relative to fixing, or the intention of

fixing, domicile in the kingdom.
5°. " Declarations relative to the transfer of domicile from

one commune of the kingdom to another.

Art. 45. " In the said registers are transcribed the royal

decrees conferring nationality.

Art. 46. " The declarations mentioned in Nos. 1, 2, and
3 of Art. 44, are received by the civil authorities of the domi-

cile of the person making them, if he resides in the kingdom,

and by the diplomatic and consular agents if abroad.
" The said agents transmit, within three months after the

date given them, copy of the declarations they have received

to the ministry of foreign affairs, whence they are forwarded

to the civil authorities of the last domicile of the person

making the declaration ; or, in default of that, of the last

known domicile of the father.

Art. 4/. " The declarations mentioned in No. 4 of Art.

44 must be made before the civil authority of the place in

which the person making the declaration resides, or intends

residing.

Art. 48. " The declarations mentioned in Nos. 1 and 2 of

Art. 44 must explain the circumstances of their origin.!

" The person making the declaration must further prove,

by the production of his certificate of birth, or of a notarial

document, that he has attained majority according to the

laws of the kingdom.
Art. 49. "The declaration contained in No. 4 of Art. 44

" must explain the motive of its origin and the object in

" view.
" When a declaration is made by a widow in accordance

with Art. 14 of the Civil Code, she must prove her widow-
hood by producing a certificate of the death of her husband.

Art. 50. " Before transcribing the decree conferring

nationality, the civil authority must demand from the
" alien an oath, according to the special rites of the religion

" he professes, that he will be faithful to the King and will

" observe the statute and laws of the realm.

"The fulfilment of this formality must appear on the

register.

Art. 51. "If the civil authority is requested to register

" said decree after a lapse of more than three months from
" its date, he must refuse to accept the oath and to register

" the decree."

With reference to the influence of foreign laws on personal

capacity and family relations, Art. 6 of the law of the 25th

June 1SG5 ordains :
" The personal status and capacity and

" family relations are regulated by the laws of the country
" to which the persons belong."

As to matrimony, however, attention must be paid to the

following articles of the Civil Code :—
Art. 100. "A marriage celebrated in a foreign country

" between subjects, or between a subject and an alien, is

" valid, provided it be celebrated according to the estab-

" lished custom of that country, and provided the subject

" has not contravened the dispositions contained in section

" 2 of chapter I. on this matter.
" The marriage must be notified within the realm in

accordance with Arts. 70 and 71. If the subject has not

residence in the realm, the notification must be made in the

commune of his last domicile.

Art. 101. " A subject, who has contracted marriage abroad,

" must, within three months after his return to his native

" country, cause his marriage to be registered by the civil

" authority of the commune in which he takes up his resi-

" dence, under pain of a fine to the extent of one hundred
" lire (francs).

Art. 102. "The capacity of an alien to contract marriage

" is determined by the laws of his country.
" But an alien is subject to the impediments contained in

" section 2 of Chapter I. on this matter.

Art. 103. " An alien desirous of contracting marriage in

" the realm must present to the civil authority a declaration

" from the competent authorities of his country, proving
" that according to the laws of his country there is no
" obstacle to the intended marriage.

" If the alien resides in the realm he must further make

the notification required by the dispositions of this code."

The influence of foreign" laws of property is explained in

Art. 7 of the said law of 25th June 1865 as follows :

" Personal property is subject to the law of the proprie-

tor's country, unless the law of the country where it is

situntr.l disposes otherwise,
" Real property is subject to the laws of the place where

it is situated.

Art. 9 of the same law refers as follows to the form of

derils:—
,

" The extrinsic form of deeds executed between living
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persons, and of wills, is determined by the law of the place

where they are made. The disposers or contractors may
however adopt the forms of their own national laws, pro-

vided the latter are common to all the parties.

" The substance and effects of testamentary donations
" and dispositions are considered as being regulated by the
" laws of the disposer's country. The substance and effects

" of obligations are considered as being regulated by the
" law of the place in which the deeds were drawn, and if

" the contracting aliens belong to the same country, by
" their national laws. In every case the proof of a contrary
" desire holds good."

Alien successions are regulated by Art. 8 of this law, as

follows :

—

" Legitimate and testamentary successions, however,
" whether with reference to the order of succession, or
" with regard to succession rights, and the intrinsic
" validity of the dispositions, are regulated by the law of
" the person deceased, whatever may be the nature of the
" property, and without regard to the country of its

" situation."

For the forms of procedure, and the influence of foreign

sentences in the realm, Art. 10 of the same law ordains :

—

" The competency and the forms of procedure are regu-
" lated by the law of the place where sentence is given.

" The proofs of obligation are determined by the laws of
" the place where the deed was drawn. .

" The sentences pronounced by foreign tribunals in

" civil matters will be executed in the realm, if declared
" capable of execution according to the forms established
" by the code of civil procedure, and if not opposed to
" international stipulations.

" The manner of execution of deeds and sentences is

" regulated by the law of the place where execution
" ensues."
A general clause, placed at the end of this law (Art. 12),

prevents a too extensive application of its various dispositions

from clashing with the laws in force in the realm, and says :

—

•• Notwithstanding the stipulations of the preceding
" articles, the deeds and sentences of a foreign country, as
" well as private dispositions and agreements, can in no
" case be derogatory of the prohibitive laws of the realm
" which concern persons, property, or deeds, nor of the
" laws which in anyway regard public order and morality."

The mode of citing aliens before the tribunals is traced

in the following articles of the Code of Procedure :

—

Art. 10.5. " An alien who has no domicile in the realm
" may be cited before the judicial authority of the realm
" even when absent from it.

1°. " In a question regarding real or personal property
" situated in the realm.

2°. " In a question of obligations arising out of contracts
" or deeds executed or to be executed in the realm.

3°. " In every other case in which there is reciprocity.

Art. 106. " Besides the cases indicated in the preceding
" articles an alien can be cited before the judicial autho-
" rity for obligations contracted abroad.

1°. " If he has his residence in the realm, though not
" actually there.

2". " If he happens to be in the realm, though having
" no residence there, provided he be personally cited.

Art. 107. " When an alien has no residence, dwelling, or
" chosen domicile in the realm, and no place has been fixed
" on for the execution of the contract, personal or real.

" action as regards personal property, (I'azoine personates
" rf' realesu benimobili), takes place before the judicial autho-
" rity of the place in which the plaintiff has his residence
" or domicile."

With reference to commercial relations, the stipulation

of Art. 3 of the civil code above cited, which concedes to

aliens the same rights as to subjects, independently of poli-

tical treaties, is to be observed.

Anonymous foreign commercial companies carrying on
business in the realm must be authorized by the Government
like Italian ones.

A law of the 20th October 1860, allows French anony-
mous companies recognized in France to operate in Italy,

and to have legal standing without any special authori-
zation.

Two diplomatic conventions concluded on December 5,

1867, with England, and on December 8, 1867, with Russia,
repeat similar dispositions as regards English and Russian
commercial companies, but in the Russian convention in-

surance companies are excluded.
A French decree dated in September 1860, and the above-

mentioned conventions grant full reciprocity to Italian

companies in those Slates.

These and in general all otherforeign commercial societies
(accomandite collective), must publish their charter in the
chancery of the tribunal of commerce of the district in which
they choose a domicile.

22112.

With reference to questions of criminal law the Sardinian

code has hitherto been applied in all parts of the realm
except Tuscany.
The above-mentioned law of the 25th June 1865, in Art.

11, contains the following general dispositions : criminal

laws, and those of police and public security, are binding
on all persons who may be within the territory of the

realm.

The criminal code contains the following dispositions :

Art. 5°.-—" The native of the kingdom who commits on
" foreign territory a crime against the security of the
" realm, or who forges the seal, the monies, bank notes,
" obligations of the state or documents of public credit
" equivalent to money, is to be tried and punished in the
" realm according to the provisions of the present law."

Art. 6°.—" The native of the kingdom who commits on
" foreign territory a crime against another native of the
" kingdom, or against a foreigner, when he returns to the
" realm, is to be judged and punished according to the
" penalties established by the present law, which, however,
" may, according to circumstances, be diminished by one
" degree.

" The same rule will be applied to the native of the
" kingdom who commits on foreign territory a crime
" against another native of the kingdom, provided the
" injured party commences an action against him.

" The same rule will also apply if the crime be committed
" on foreign territory against a foreigner, provided that in
" the country to which the foreigner belongs the same
*' treatment is extended to inhabitants of the kingdom."

Art. 7°. " The foreigner who on foreign territory, com-
" mits a crime against the security of the state, or forges
" the seal, the monies, bank notes, obligations of the state
" or documents of public credit equivalent to money, and
" who is arrested within the realm, or is given up by
" foreign governments, is to be judged and punished
" according to the provisions of the present law."

Art. 8g
.
" The foreigner who commits on foreign terri-

" tory, either against a native of the realm or against
" another foreigner, any of the crimes indicated in Articles
" 596—600 exclusively, if arrested in the realm or given
" up by other Governments, is to be judged and punished
" according to Art. 6, provided the crime shall have been
" committed within half a miriametre of the frontiers of
" the realm, or, in case the crime has been committed at a
" greater distance from the frontiers, when the culprit
" brings into the realm monies or effects which he has
" stolen."

Art. 9. " Besides the cases mentioned in the preceding
" article, the foreigner who on foreign territory commits a
" crime against a native of the realm and then enters the
" royal states, is to be arrested, and the authorisation of
" the king's government having first been obtained, an
" offer of his surrender is to be made to the Government
" within whose jurisdiction the crime has been committed,
" in order that he ma}' be tried there. But if that Govern-
" ment should refuse to receive the culprit, he is to be
'• judged and punished in the royal states, according to
" Art": 6.

"The same rule applies to crimes committed by a
" foreigner against an inhabitant of the realm in a foreign
" country, when under similar circumstances an inhabitant
" of the realm would be punished in the country to which
'' the foreigner belongs, except in case of civil actions."

Art. 10.

—

" Articles 6, 8, and 9 are not to be applied
" when the culprit shall have been tried and sentenced in
" the country where the crime has been committed, and in
" case of his having been condemned, shall have there gone
" through the term of punishment."

Art. 11.—" No culprit can be surrendered to any state
" without the order of the king's Government."

In the Tuscan provinces, where, as has been already said,

there still exists the penal code promulgated by the Grand
Ducal Government in 1853, the regulations respecting
foreigners are as follows :

Art. 3.—"1. Whoever commits a crime on Tuscan
" territory, whether he be a Tuscan subject or not, is pun-
" ishable according to the provisions of the present law."

2. " However, soldiers in the service of the state do not
" come under the above head, insomuch as crimes com-
" mitted by them are punishable according to the military
" laws."

Art. 4.—" A Tuscan subject is punishable according to
" the present law also for crimes committed out of the
" Tuscan territory.

" (a.) Against another Tuscan ;

" (b.) Against the internal or external security of the
" state ;

" (e.) Forgery of monies or documents of public credit
" having legal or commercial circulation in
" Tuscany

;

Q



122 NATURALIZATION COMMISSION:—APPENDIX TO THE REPORT.

" (d.) Forgery of the seal of a public authority or of a
" public office of the Grand Duchy, or of the
" instruments used in making it."

" The same rule applies to crimes committed by Tuscans
" out of Tuscany against a foreigner ; but in such cases

" (a.) For the" punishment of death is substituted im-
" prisonment (' ergastolo ')

;

" (b.) For imprisonment (' ergastolo ') is substituted the
" penitentiary (' Casa di Forga ') for 20 years ;

" (c.) The penitentiary can be reduced within the legal
" Umits ; and

" (d.) If the crime is punishable with less than the
" penitentiary, not only may the punishment be
" diminished, as laid down under letter c, but
" moreover the person injured must bring the
" action against the culprit."

Art. 5.
—" When arrested in Tuscany, or given up by

" other Governments, a foreigner is liable to punishment
" under the present law, when beyond the limits of the
" Tuscan territory he has been guilty of a crime
" (a.) Against the internal security of the state ;

" (b.) Forgery of monies or of public papers of credit in

" Tuscany ; or
" (c.) Forgery of seals of a public authority, or of a

" public office of the Grand Duchy, or of the
" instruments for making them."

" The same rule applies to crimes committed by foreigners

" out of Tuscany against a Tuscan ; but in such cases are

" applied the limitations laid down in sec. 2 of the preceding
" Article."

Art. 6. " In the cases foreseen in sec. 2 of Art. 4, and
" see. 2 of Art. 5, acts are not to be punishable which, al-

" though punishable in Tuscany, are not liable to punish-
" ment in the country where they are committed."

Art. 7- " If the Tuscan subject, as mentioned in Art 4,

" or the foreigner as mentioned in Art. 5, has, beyond the
" Tuscan frontiers, suffered the punishment inflicted by law
" on his crime, no criminal proceedings can be taken against
" him in the Grand Duchy."

" But if, condemned out of Tuscany, he has not gone
" through his punishment, or has only done so in part, he
" is liable to be tried again in Tuscany, but at his trial the
" amount of punishment he may already have gone through
" will be taken into consideration."

Art. 8. " The rules laid down in Arts 4 and 5 are to be
" observed in every case where there are no others laid

" down by special public conventions between Tuscany and
" other states."

Art. 9. " No Tuscan subject can be given up to another
" state for any crime whatever, whether committed in Tus-
" cany or elsewhere."

As regards criminal proceedings, the following are the

provisions of the various articles of the code applicable to

foreigners.

Art. 34. " For crimes and offences punishable according
" to Articles 5, 6, 7, 8, and 9 of the Criminal Code in the
" kingdom, the place of domicile, or of arrest, or of surren-

" der of the accused determines the competency of the
" court, and a preventive arrest may be made" (" E si fa

" luogo a la Prevenzione)."
" However, the court of appeal may, on the demand of

the public ministry or of the other parties, send the affair

before the court or tribunal nearest to the place where the

crime or offence has been committed."
Art. 35. " The court or tribunal competent to take cogni-

zance of the crimes mentioned in the preceding article,

may make use of acts made abroad.
" These acts may moreover serve to determine the indem-

nity due to the injured party in the case of crimes committed
abroad which are not punishable in the kingdom." (C. S.

33.)

Art. 36. " AAHienever a judge receives notice of an action

or a denunciation about a crime committed abroad, which can

be adjudicated on in the kingdom, he must give notice of it

tui he ' Procureur du Roi,' who will call upon the ' Procureur

General ' under whom he is placed." (C. S. 34.)

Art. B53. " W lien in criminal proceedings it is necessary to

proceed to the examination of witnesses or to the drawing up
of deeds with foreign judicial authorities, or to demand the

arrest and extradition of a criminal who may be in a foreign

country, the person drawing up the accusation must inform

the court (' Sezione d'accusa') to which he belongs, and the

court where necessary will make the demand in the cus-

tomary form, and will forward it through the public

ministry, with the necessary documents, to the Ministry of

Grace and Justice, in order that it may ensure the carrying

out thereof.
" The extradition of an accused person may also be

" demanded directly by the Government of the King."
" When the extradition of an accused person can lie ob-

" tained from aforeign Government onlyon sworn testimony,

" the judge who hears the case may examine on oath the
" witnesses whose depositions are required ; of these d< ]>•>—

" sitions a separate volume is to be made which will serve
" for the demand of extradition. At the trial, however,
" these witnesses must again be sworn in the manner laid
" down by the law." (C. S., 832.)

Art. 854. " When in criminal matters it is necessary to
" draw up acts of accusation at the request of foreign
" judicial authorities, it shall be done by the Court of
" Appeal in the ' Sezione d'accusa,' and by the judge
" appointed by it.

" In such case witnesses may, if required, be examined
" on oath." (C. S., 833.)

Art. 855. " No alteration is made in the rules in force
" for communications between the authorities of the
" kingdom and those of foreign Governments on matters
" concerning criminal jurisprudence, and the special con-
" ventlons now in force are to be observed." (C. S., 834.)

" In the cases in which, according to the provisions of
" the criminal code, the tribunals of the state are compe-
" tent to take cognizance of crimes committed by subjects
" in foreign countries, when they return home, the act of
" accusation and the documents necessary to prove and
" maintain the guilt of the accused may be drawn up ; but
" he cannot be summoned or arrested until he returns into
" the country."

In the International Treaties there are special disposi-

tions respecting the enjoyment of civil rights accorded to

the subjects of each contracting state separately ; but. if

exception is made of the stipulations exempting foreigners

from any forced loans which may be raised in the kingdom,
it may be said that they have been placed there more to

satisfy the contracting powers than because they were
necessary, for the provisions of law, as above explained, are

framed on the most liberal principles of international law.

Such are, both in matters of private and of criminal law,

the rules affecting foreigners in Italy.

(Signed)

Avo. Corsi.
Florence, December 10, 1868.

NETHERLANDS.

My Lord, The Hague, July 10, 1868.

On receipt of your Lordship's despatch of

June 16, 1 lost no time in soliciting of this Government
full information respecting the disabilities, civil and
political, under which aliens resident in the Nether-
lands labour.

M. Roert Van Limburg in his reply, copy of which
I have now the honor to enclose, makes frequent re-

ference to the " Code Civil " and to the " Code de
Procedure Civil " iu force in this kingdom. Of these

works no translations from the Dutch exist, a want
that, however, is the less felt as the whole body of
Statute law of this country is based on the " Code
Napoleon" promulgated iu 1810.

Of the recent Dutch legislation on this subject to

which M. Roert Van Limburg calls attention, I have
appended translations of those laws and articles the

bearing of which upon the condition of an alien in

Holland is not sufficiently explained in the text of his

Excellency's despatch.

In the event of the members of the " Naturaliza-

tion Commission " requiring further information on
this subject, I would venture to refer them to

M. de St. Joseph's "Concordances entre lea Codes
Civils Etrangers et le Code Napoleon," a work
published at Paris in 1856, and furnished with an

excellent index, showing at a glance the divergencies

of legislation in different countries on any given point.

I have, &c.

E. A. J. Harris.
The Lord Stanley, M.P.

La Haye, le 7 Juillet 1868.

Monsieur le Ministre,
En reponse a votre office de 20 Juin dernier, par lequel

vous avez exprime' le desir d'etre renseigne" an sujet des in-

capacity (disabilities) dont la loi frappc les etrangers

residant dans les Pays Bas, j'ai 1'honneur de porter a votre

connaissance que ces incapacities sont de deux espeees, et

concernent, les unes l'exercice des droits politiques, les

autres la jouissance des droits civils.
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Quant aux droits politiques, les etrangers n'en ont pas la

jouissance. lis ne peuvent etre nomme's a des fonctions

publiques qu'exceptionnellement conformement aux dispo-

sitions de la loi du 4 Juin 1858. lis peuvent meme lorsqu'ils

resident dans le Royaume, sans avoir ete assimiles aux

Neerlandais en vertu de 1'Article 8 du Code Civil, etre

extrade's (voyez l'Art. 19 de la loi du 13 Aout 1849). Enfin

la loi du 14 Mars 1819 e'tablit une distinction entre les

Neerlandais et les e'trangers par rapport a la de'livrance

des lettres de mer. Toutefois l'etranger qui a habite le

pays pendant un an, est, aux termes de l'Art. III. 2°,

assimue a cet egard aux Neerlandais.

En ce qui concerne l'exercice des droits civils, les etran-

gers sont, au contraire, assimile's en general aux nationaux.

L'Art. 9 de la loi, contenant des dispositions ge'ne'rales de

legislation, declare le droit civil du royaume applicable aux

e'trangers comme aux Neerlandais, pour autant que la loi

n'etablit pas expressement le contraire. Cette restriction

s'appliquant aux etrangers en ge'neral rend toutefois neces-

saire de distinguer entre les exceptions qui s'appbquent a

toils les e'trangers, par consequent aussi a ceux residant

dans le royaume, et celles qui ne sont applicables qu'aux

etrangers ne residant pas, ou n'ayant pas de domicile connu

dans les Pays Bas.

A la premiere categorie de ces exceptions appartiennent

celles d'apres lesquelles un etranger n'est admis a succeder

soit par le testament soit ab intestat, ni a acquerir par voie

de donation que pour autant que les memes avantages sont

assures aux Ne'erlandais par la legislation du pays de cet

etranger I Articles 884, 95/ du Code Civil) ; et en outre

celles resultant de l'Art. 152 du Code de Procedure Civile,

d'apres lequel tous etrangers, demandeurs principaux ou

intervenants, sont tenue, si le defendeur le requiert, avant

toute exception, de fournir caution de payer les frais et

dommages-interets auquels ils pourraient etre condamnes,

et de l'Art. 155 du meme code, lequel exclut du benefice

du prodeo les e'trangers indigents, a moins qu'une conven-

tion speciale ne leur assure ce benefice.

Les exceptions de la seconde categorie re'sultent des Art.

127 (relatif aux citations), 585 10 ° (relatif a la contrainte

par corps), 71" 1° (qui exclut les e'trangers du benefice de

la cession de biens), et 768 a 770 (relatifs a l'emprisonne-

ment pour dettes et a la saisie des biens) du Code de Pro-

cedure Civile. Aucune de ces dernieres exceptions ne

s'applique toutefois aux etrangers assimile's aux Neerlandais

conformement a l'Art. 8 du Code Civile, a l'egard desquels

la regie posee par l'Art. 9 precite de la loi contenant des

dispositions generales de legislation est en tous points ap-

plicable en ce qui concerne l'exercice des droits civils.

Espe'rant, Monsieur le Ministre, que les renseignements

qui precedent pourront suffire au but qu'a en vue votre

Gouvernement, je saisis cette occasion pour vous renouveler

l'assurance de ma haute consideration.

(Signe') Roest Van Limburg.
Vice-Admiral Harris,

&c. &c. &c.

(Translation.)

Law of June 4, 1858.

We, William III. &c,

Having considered Article 6 of tbe Constitution, and
consulted our Council of State, and deeming it desirable

to determine the eligibility of aliens to Government
employ, whether civil or military, have decreed as fol-

lows :

—

Article I.

Aliens are eligible for Government employ, as

—

a. Consul-General, Consul, or Consular Agents.

b. Chanceber or servant in missions, Consulates General,

and Consulates.

c. Chief, subordinate, teacher, or official in the Govern-
ment establishments for education, arts, and
sciences.

d. Official in the Telegraph department.
e. Official connected with steam machinery.
f. Employe' in mines.

a. Director and Commissary of Government entrepots.

h. Controller and Inspector of Small Arms.
i. Die-sinker at the Mint and Government offices.

k. Engraver for any Government department.

Article 2.

Aliens who have served or are serving in the army or the
navy, may, if furnished with an honourable discharge, after

12 years actual service, be appointed clerk, skipper, or
guager, in the Revenue department, watcher, porter, or
boom-closer in fortresses, toll-keeper, sluice-keeper, employe
in military hospitals, and in the clothing, camp, equip-
ments, commissariat, or military baking departments.

Article 3.

Aliens in Civil Government employ at the time of the
coming into operation of this law are likewise eligible for

appointment to any office mentioned in Article 2.

Article 4.

Aliens appointed previous to this law's taking to effect any
office or employ other than those mentioned in Article 1,

may retain such office or employ, but may not receive ad-

vancement in the public service unless naturalized according

to law.

Given at the Loo, June 4, 1858.

(Signed) William.
(Countersigned) J. K. Van Goldstein.

(Traaslation.)

Article 19 of the Law of August 13, 1849.

The enactments of this law are not applicable to aliens

who, under Article 8 of the "Code Civil," are assimilated

to Netherlands subjects ; and, with reference to this law,

those aliens are considered admitted to Netherlands
citizenship who are domiciled within the. kingdom and
married to Netherlands women, or who having been
married to Netherlands women have by them had issue

born within the Netherlands.

(Translation.)

Extracts from Code of Civil Procedure.

No. 127. An alien may, even when not domiciled in

the Netherlands, be cited before a Netherlands tribunal for

crimes committed by him against a Netherlands subject

either within or without the limits of the kingdom.
No. 585.— 10°. Aliens not domiciled within the Nether-

lands are liable to imprisonment for debt for any debt con-
tracted with a Netherlands subject.

No. 710.— 1°. Aliens not domiciled within the Nether-
lands are excluded from participating in the advantages of

cession of property.

No. 76$. Aliens not domiciled within the Netherlands
may, without sentence in a court of justice, be seized for

debts due to a Netherlands subject on an order of the
justices of the arrondissement.

No. 7*>9. Bail (on good securities for both debt and
costs) may be accepted.

No. 770. Aliens, non-domiciled, are liable to seizure for

debt, if payment of a debt on application is not made in

eight days.

(Translation.)

Article 8 of the Code Civil.

Aliens are assimilated to Netherlands subjects in the

two following cases :

—

1°. When, in virtue of permission from the King, they
have established their domicile in the kingdom, and made
the communal administration acquainted with such per-

mission.
2°. When after having established their domicile in a

commune of the kingdom, and retained it in the same
commune for six years, they shall have announced to the
communal administration their intention to establish them-
selves in the kingdom.

PORTUGAL.

My Lord, Lisbon, August 22, 1868.

In reply to your Lordship's despatch of the 16tli

of June, I have the honour to inclose copy and transla-

tion of a note dated the 8th instant, and of its inclosure,

addressed to me by the Minister of Foreign Affairs, in

answer to my application to him for information as to

the disabilities of aliens in this country.

In the inclosure above referred to, your Lordship

will find a statement of the rights as well as of the

disabilities of aliens in Portugal.

I have, &c.

Ch. A. Murray.
The Rt. Hon. Lord Stanley, M.P.

&C. &C. &C.

Q 2
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Foreign Department, Lisbon, August 8th, 1868.

Most Illustrious and Excellent Sir,

In addition to the note which my predecessor

addressed to your Excellency on the 16th of July last, I

have the honour to forward to your Excellency the incio "1

copy of the report made by the Councillor and Assistant

Attorney General to the Crown attached to the Department

of the Interior, wherein the right3 and powers to which

foreigners are entitled in Portugal are summarily stated.

Having thus complied with the wish expressed by your

Excellency in your note dated the 24th of June last,

I am, &e.

(Signed) Carlos Bento da Silva.

Copy.

Bights and Powers enjoyed by Foreigners in Portugal.

1. All foreigners residing or travelling in Portugal

possess the same rights and are subject to the same civil

duties as Portuguese citizens, as far as regards any acts

which are to be carried into effect in this country, except

in such cases in which either an express law or a special

treaty shall provide otherwise (Civil Code, art. 26).

2. The status and civil capacity of foreigners are to be

regulated according to the law of their own country (art.

3. If met with in these realms they can be sued before

the Portuguese justices on account of any engagements

entered into with Portuguese in a foreign country—the

case of any special treaty excepted (arts. 28 & 30).

4. They can be sued by other foreigners before the

Portuguese justices for any engagements entered into in

this country, if met with there—the aforesaid case excepted

(arts. 29 & 30).
. .

5. Any judgments given in foreign courts of justice

upon any civil rights between foreigners and Portuguese

can be carried into execution before the Portugese tribunals

(art. 31), provided they are examined and confirmed in any

of the Tribunals of 2nd Instance of the kingdom, after

hearing the parties, and in the presence of the representa-

tive of the Crown, unless there should be a treaty stipula-

tion providing otherwise, or whenever the parties expressly

consent to the execution of such judgments by a written

agreement signed by them before the proper judge ; namely

that of the domicile of the person against whom judgment

is to be carried out, and in his absence that of the place

where the property is situated ( " Reforma Judiciaria,"

Judicial Reform, art. 567 and respective paragraph).

6. Foreigners can become naturalized if they are of age,

both by the law of their country and by Portuguese law,

provided they are able to maintain themselves either by

the work of 'their hands or by any other means of sub-

sistence, and shall have resided during one year m Portu-

gese territory, unless they should he the descendants of

Portuguese blood, and should have, come for the purpose

of establishing their domicile in this kingdom ; because

in such a case one year's residence is not requisite, which

may also be dispensed with by the Government in the case

of a foreigner married to a Portuguese woman, or in the

case of any one who shall have performed or may be

called to perform any important service to the nation

(Civil Code, arts. 19 & 20).

7. Letters of naturalization are granted by the Executive

Power (Constitutional Charter, Art. 75, § 10), but are only

valid after being registered in the Municipal Chamber of

the district where a foreigner shall have established his

domicile (Civil Code, Art, 21).

S. All foreigners who are naturalized are Portuguese

citizens (Constitutional Charter, Art. 7. § 4), enjoying as

such all the political rights appertaining to them, such as

voting at elections, &c. (Art. 63 of the Constitutional

Charter). They cannot, however, be elected deputies (Art.

(is, §2), nor succeed to the Crown (Art. Sin. nor be a Minister

of State (Art. 106), nor a Councillor of State (Art. 108).

Lisbon, July 29th, I

CONTO MoNTERO.

True copy.

—

Olimpio Joaquim Oliveira.

True copy.—Department of State for Foreign Affairs,

8th of August 1868.

(Signed) Emilio Achilles Monteverde.

furnish for tin' use of the Naturalization Commission,
on the disabilities to which aliens residing in Prussia

are subjected by Prussian law.

A translation of this report, by Mr. Harris, Lord
Brabazon, and Mr. O'Conor, is Likewise enclosed.

1 have, &c.
The Lord Stanley, M.P., Augustus Loftus.

&C. &C. &C.

[Translation.)

Berlin, October 7th. ]S6K.

In compliance with the desire expressed in his Excel-

lency Lord A. Loftus' note of June 20th of this year, the

undersigned has the honor to transmit herewith a summary
of the principles applicable to foreigners as regards their

legal status in the Prussian territory.

The undersigned avails himself, &c.
(Signed) Thile.

PRUSSIA.

My Lord, Berlin, October 17. 1868.

I have the honor to transmit herewith the

translation of a note, dated tin- 7th instant, from

Baron Thile, enclosing a report which I was instructed

by your Lordship in your despatch of June Kith to

(Translation.)

Summary of the Principles applicable to Aliens as regards

their legal status in the Prussian Territory.

According to the provisions of the General Prussian Body
of Laws, the laws of this country are applicable to aliens

living or carrying on business in Prussia in the same
manner as to the Prussians themselves.

§§ 34. 22 of the introduction to the General Common
Law. Ministers and residents of Foreign Powers, as well as

those employed in their service, are excepted ; for whom
are reserved the immunities which belong to them by
international law, and by the existing Conventions with

different Courts. Page 36, as above cited.

The provisions relative to the application of this principle

in criminal or civil suits will be hereafter stated.

The exceptional position of the " personnel " of a Legation

lias reference only to their exemption from the jurisdiction

of the native penal and civil tribunals, and to the obliga-

tions which the laws of the country impose on aliens, not,

however, to the rights which aliens can generally acquire

within this country. In this respect the " personnel " of

the Legation is in a similar position to other aliens.

Aliens enjoy all the privileges of Prussian subjects in the

carrying on of business duly authorized.

(§ 41 of the Introduction to the General Body of Law.)

Whenever the respective Foreign State has not, to the

disadvantage of aliens generally, or to the subjects of this

State in particular, imposed burthensome regulations.

In this case retorsion can occur, from which aliens cannot

escape by the abandonment of their rights to natives.

§§ 43 and 41 of the Introduction to the General Body
of Law.
The right to retorsion becomes especially applicable

whenever in the bankruptcy in the State to which the

foreign creditor belongs similar privileges to those enjoyed

by its own subjects are not accorded to subjects of that

Stare (s. 3. Statute respecting bankruptcy, of May 8,

1855).

A. Whenever aliens and natives have ]iut an attach-

ment on the estate of their debtors, and that attachment

gives in the country of the aliens an advantage to the

latter.

S. 87. Part I. Title 2!) of the general statute respecting

tribunals.

The right of retorsion must not be put into operation by

the Courts of the First Instance without the sanction of the

legally appointed authorities.

S. -1 I of the Introduction of the General Body of Law.

I. The entry of aliens into the Prussian dominions, their

residence therein, or their departure therefrom, is not re-

1 by any burthensome formalities.

§ 2 B. of the law respecting for the North

German Confedei ati in.

They an' authorized to take up their abode without being

naturalized (§ 13 of the law respecting the acquisition and

loss of the quality of a Prussian subject, of the 31st of

December 1812. Law Collection of 1843. page 1 5), but in

this case they can be required to state the period during

which they may continue in their previous relations as

subjects.

§ 14. Above cited.

II. Aliens are limited in the i xercise of political rights.

A. They cannot take part in the representation of the

try.

4
7* of the regulations for the formation ot the 1st

Chamber (House of Lords), of the 12th of October ls.,1

(Collection of Laws oil . and $ 8 of the regulations re-

specting the selection of Deputies of the 2nd Chamber
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(House of Deputies'), of the 30th May 1849 (Collection of

Laws, 205).

R. With respect to the political municipal privileges, the

principle prevails according to the municipal laws prevalent

in different parts of the country, that

—

a. In towns the acquisition of citizenship, i.e., the right

of participation in the municipal elections, as well as of the

qualifications for undertaking unpaid posts in the muni-

cipal representation, is dependent upon the qualification as

a Prussian ; on the other hand, aliens can on the same pre-

sumption as natives, i.e., by the acquisition, for instance, of

a local domicile, become municipal members without the

right of citizenship, and thereupon take equal part in all the

affairs and duties of the municipal members, with exception

of the before-mentioned rights consequent on citizenship.

In the towns of the Duchy of Holstein (Holstein muni-

cipal regulations of the 11th of February 1851), aliens, on

the same condition as natives (independence, respectability,

and settlement in the town), are capable of acquiring the

rio-ht of citizenship, provided the permission of their resi-

dence is not forbidden for police reasons, and that they have

complied with the special existing regulations respecting

the establishment of aliens. These regulations tend to the

effect that aliens arriving in the country should not merely

apparently and temporarily, but really settle down in the

place. He (the alien) must not retain his own residence in

another place, and must, when married, establish his house-

hold in the place, together with his wife and children, so

that he (as the royal statute of the 23rd September 1796

says) can "be looked upon as our own subject."

Aliens who are unmarried and without a household

establishment must as a security that they intend to remain

in the place, and before receiving the right of citizenship,

deposit 200 thalers as bail, which will be returned to them
only after a lapse of five years, provided they have during

the interim resided in the place and followed a civil calling

;

otherwise it goes to the municipal fund.

Besides this, the special regulations specified by the

charter of the 5th of November 1841 (Chronological Col-

lection of the Sleswig-Holstein Ordinances of 1841, page

243), with respect to the settlement of aliens, must be
complied with.

The right of citizenship qualifies forthwith for every kind

of civil employment in the place, also for the municipal
elections, the municipal offices and duties (mandate), and
compels the acceptance of the latter.

Residents in a municipality but without the right of

citizenship are (Schutznerwanth) under the especial protec-

tion of the Government.
These enjoy such municipal privileges as are not exclu-

sively attached to the right of citizenship, and are obliged to

pay the municipal taxes (and by statute not at a less rate).

Aliens can only become (Schutznerwanth) under the espe-

cial protection of the Government when they have complied
with the above-mentioned special regulations respecting

domicile in a place. In the Holstein country towns the

same principles essentially prevail as in the towns and
country towns of Sleswig.

b. Also in the country municipalities (Landgemeinde)
the general principle prevails, according to the municipal
regulations existing in the different parts of the country,

that aliens can only obtain complete municipal rights after

they have first obtained the right of citizenship. In the

municipality of Hanover, however, owners of property,

farms, and dwelling houses in general, can exercise the right

of municipal electors, and so also, if they are aliens, without
being settled there when they have acquired the right to

reside in the respective municipality, which again presup-

poses the acquisition of the rights of a subject.

In the municipalities of the Sleswig-Holstein Duchies,

by the decree of the 22nd of September of last year (Law
Collection, page 1,603), relative to the right of election, the

local regulations existing in each municipality are in the

bulk maintained. These local regulations rest mostly on
custom.

C. Relative to participation in the provincial and district

representation, the qualification of being a Prussian on the

part of an owner of landed property is not required.

The Royal Order in Council of the 28th of May 1809, which
is in force in the eight older provinces, with the exception

of the Rhine Province, makes the acquisition of nolle pro-

perty and manor houses by aliens subject to a special

concession from the Minister of the Interior, which is

dependent upon taking an oath of allegiance. By Royal
Order in Council, also, of February 15, 1858, it is ordered

m accordance with the Decree of March 28, 1809, that the
acquisition of a Rittergut by an alien must, before a special

permission can be accorded, be subject to this condition,

that the owner of the property must only exercise the rights

appertaining to the same, especially that of attendance at

Quarter Sessions, by means of a delegate who is to be chosen
from these privileged owners of property (Ritterguts-
besitzer) accustomed to the personal exercise of those rights.

In the Rhine Provinces the Royal Order in Council of
May 31, 1847, only states that aliens who possess land in

the Rhine Provinces are not permitted to exercise the rights
of privilege attached to the property until they have taken
the oath of allegiance. With regard to capability of elec-

tion, actively and passively, to the Circuit, Communal, and
Provincial Sessions in towns and parishes, the condition of
being a Prussian subject is in general attached, in accordance
with II. B. of the above-cited Regulations, as such capa-
bility is made subject to the possession of right of citizenship
or membership of the parish.

In the Regulations issued in the year 1867 for the newly
acquired provinces respecting the Circuit and Provincial
Constitutions, there exist no express provisions touching the
necessity of being a Prussian subject in order to exercise the
rights of landownership in regard to electing and being
elected.

As far as our laws are silent upon this subject, aliens may
be looked upon as authorized to exercise these rights.

Without doubt those who are in a similar position to natives
in respect to being large landed proprietors are not com-
pelled to obtain a special concession or to take the oath of
allegiance.

D. Aliens, having powers of policial supervision, arc not
permitted to exercise their authority in person, but must
appoint a native delegate to superintend the police of the
place (§ 7 of the law respecting the rural local magistracy
in the six old East Provinces of April 14, 1856. Collection

of Laws, 354). The appointment to situations under the
State and also to the post of consul.

§ 6. Statute of December 31, 1842. Legal Code for

1843, page 15. Royal Order of Oct. 17, 1847, page 375.
Royal Order of Jan. 27, 1862, p. 95.

§ 7 of the law on the organization of the consulates of

the Confederation of November 8, 1867.

Federal Laws, page 137.

The right to act as jurymen in criminal suits.

§ 62, Decree of Jan. 3, 1849, Legal Code, 14.

Art, 56, Law of Dec. 3, 1852, p. 209.

The right to act as arbitrators in civil suits is not attached
to domicile (Indigenat), but is nevertheless not allowed to

persons living abroad.

§ 41. Introduction to General Statute respecting tri-

bunals.

III. Aliens, with the exception of the Corps Diplomatique,
are subject in like manner as natives to the indirect taxes,

as also to the land tax payable on lands and houses apper-

taining to them in this country.

They are liable to the class and income taxes, subject to

the modifications mentioned above in § 6 and 18 of the law
of May 1,1851. Legal Code, 1 93.

In regard to their legal rights in private affairs, aliens are

permitted in Prussia to acquire both personal and real

property, as also to carry on business of all kinds. As par-

ticipators in an inheritance within this country they possess

equal rights with natives. No deduction shall be made
from inheritances falling to aliens, unless the Government
of the alien raises a like tax on inheritances accruing to

aliens.

Royal Order of April 11, 1822. Legal Code, page 181.

With reference to the acquisition of property by aliens,

the three following limitations are in force :

—

1. Donations, inheritances, and legacies cannot be left to

foreign corporations and public institutions without royal

permission.

5. 11. Law relating to donations and bequests to institu-

tions and companies, of May 13. Collection of Laws, page 49.

2. Foreign corporations and other authorized persons,

especially joint stock companies, are not permitted to acquire

real property within the Prussian State without royal

permission.

Law of May 4, 1846. Collection of Laws, page 235.

3. Estates and manor houses belonging to the nobility

cannot be acquired by foreigners without the permission of

the Minister of the Interior. Royal Decree of March 28,

1809, page 7.

With regard to real property situated in Prussia, it is

subject to the laws of the jurisdiction in which it may be

placed, without regard to the person of the proprietor.

§ 32. Introduction to general body of law.

Every negotiation thereon must consequently be earned

out in the form required by the laws of this country.

§ 115. 1.5. Body of law.

The personal qualifications and rights of foreigners (jura

status), are generally judged in accordance witn the laws of

their country.

Q 3
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§ 23. Introduction to body of law.

II', however, that law should as regards competency to

enter into relations under the cognizance of the law differ

from the Prussian law. then the competency of the con-

tracting parties with respect to such relations entered into

in these countries, and with respect to the concluding of

contracts, shall be determined by the law with which the

subject shall the best comport.

§ -JC>, 35. Introduction to body of law.

Especial regulations apply to the following cases :
—

1. Foreigners who are desirous of contracting a marriage

in Prussia, either with a native or a foreigner, must in

addition to fulfilling the other legal requirements prove by

a certificate, properly attested by the local authorities of

their home, that they are permitted by the laws of their

country, without hindrance to their state allegiance, to

contract a marriage abroad, or that they have received in

accordance with these laws the necessary permission for the

contracting of the proposed marriage.

The ministers of justice, religion, and the interior are

nevertheless empowered, as well in particular instances as

with regard to the legislation of particular States, to permit

to their subjects generally the production of such a certi-

§ land 2. Law of March 13, 1854.

Collection of Laws, p. 123.

2. The carrying on of business is usually permitted to

aliens as well as to natives, but

—

a. The. right of owners of mercantile ships to hoist the

nag of the North German Confederation is confined to those

foreigners who are naturalized.

§ 1. Law of October 28, 1867.

Confederation Laws, p. 35.

General Order of March 25, 1 868, relative to keeping the

ship's log. Judicial Ministerial Paper, p. 95.

b. Aliens must obtain permission of the minister in order

to carry on through agents in Prussia insurances and emi-

gration undertakings.

§ 2. Law of May 14, 1853.

Collection of Laws, p. 293.

§ 7. Law of May 7, 1853.

Collection of Laws, p. 430.

C. Foreign agents in default of an international treaty

can only carry on a permanent trade with the permission

of the Minister of Commerce ; likewise

—

D. In accordance with § 12 of the law of hawking, of

April 28, 1824, the alien is in general only allowed to carry

on the trade of the pedlar under greater restrictions than

the native.

3. Foreigners can only be appointed guardians to native

wards with the consent of the Minister of Justice, when in

all matters relating to the trusteeship, with the permission

of their own foreign law, they have submitted to the autho-

rity of the courts exercising jurisdiction over guardians and

wards.

§ 156, 157. Part II. 18 Common Law.

V. With reference to the administration of the civil and
criminal code, the jurisdictional stipulations concluded with

separate States come next into operation.

Apart from such stipulations the following principles are

in force :

—

./. In criminal cases.

a. Foreigners are subject to the Prussian criminal code,

if they commit in Prussia a crime, misdemeanor, or excess,

or abroad an action which in the Prussian code would come
under the heads of high treason or false coinage.

§ 3 and 4. Criminal Code of April 14, 1851.

6. There is this particular difference between the punish-

ment of a native and a foreigner, that in those cases in

which a native woidd be sentenced to police supervision, a

foreigner would he banished from the country (§ 29 in

book above cited), and the return of an alien thus banished

is punishable with three months to two years imprison-

ment.

§ 115, as above cited.

e. Aliens who foil to pay the fine affixed to smuggling

are at once arrested, if they are found in the country, and

the punishment of imprisonment fixed by law is carried

into effect if they do not at once payor find security, whilst

the alternative punishment of imprisonment is only enforced

against a native when the amount of the fiue has not been

procured by means of an execution on the property of the

defrauder.

§ .VI, 55. Law of January 23, 1838.

Collection of Laws. p. 89.

§ 24. 25. Law of July 29, 1867.

Collection of Laws, p, 1275.

d. With regard to procedure, the same regulations apply
to aliens and natives ; but in cases in which a private suit is

instituted for examination and punishment, alien private

suitors must pay higher fees than natives ; if in their native

state foreigners and natives are not placed on the same
footing.

§ 492 of the law of June 25, 1867, touching the laws

relating to penal punishment and procedure in those por-

tions of the country annexed in the year 1866.

In time of war aliens are subject to the jurisdiction of

courts-martial in two cases.

aa. Foreign officers attached in time of war to the Prus-

sian army, and their suite ; and
bb. All aliens who by traitorous conduct at the seat of

war bring danger or hurt to the Prussian troops ; but in

this latter case this extraordinary tribunal only comes into

operation when the king or the general in his name gives

the order for the assembly, and makes it publicly known.

§ 18. Nos. 2 and 4 of the martial law of April 3, 1S-15.

Collection of Laws, 333.

E. In accordance with the principles of extraterritoriality,

the ambassadors accredited to this court, the charge

d'affaires, then' wives, and persons belonging to the missions

accredited to this court, and their servants, are free from all

examination and arrest, except sentence is passed on them
by the highest state authority. Courts of justice and police

authorities are bound to take every precautionary measure
to hinder the accomplishment by any of these person., of a

meditated crime.

§ 251, 253, 258. Criminal Code of December 4, 1805.

B. In civil suits.

1. Aliens have the same powers as natives asserting their

private claims as plaintiffs before the courts of justice.

There are two exceptions to this principle within the juris-

dictional limits of the general statute respecting tribunals.

a. According to the regulations of the general statute

respecting tribunals, natives as well as aliens are bound to

give security to the defendants in cases where the matter

cannot be at once settled. But the defendant can only

refuse in a suit with a foreigner to go into court, or to

allow the suit to continue if the plaintiff cannot find

security.

§ 13. 1.21.

6. Aliens can only obtain the arrest of another alien.

aa. When the summons has reference to a contract con-

cluded or to be carried out in this countiy.

bb. When the debtor in the deed by virtue of which the

arrest is sought has made himself liable either to payment,

or arrest in any place.

cc. When the summons originates in a bill of exchange

which has fallen due, and the drawer is a merchant who
visits the fairs and markets of this country.

§ 88. I. 29. General statute respecting tribunals.

1. According to the regulations of the Hanoverian law in

force in the province of Hanover, only aliens are bound as

plaintiffs to provide security for the payment of legal costs,

in accordance with § 54, 55 of the Hanoverian statute of

November 8, 1850 (Hanoverian Code of Laws, page 341).

2. With reference to the obligations of aliens to appear

as defendants before the courts of this country, a difference

of procedure prevails in the provinces where the civil code

or general statute respecting tribunals or where the common
law is in force.

a. Within the judicial limits of the civil code, according

to Art. 14, every alien, even if he does not live in the

country, can be cited before the courts of the country on

account of obligations entered into with a native either in

this country or abroad.

6. There is, however, a difference in the working of the

general statute respecting tribunals which depends upon

this, whether personal or real law be put in force against

the alien.

1. A personal forum (the forum domicilii) belongs to

foreigners in Prussia whenever they have settled there, or

are staying in Prussia with that intention. After the

cessation of (eximirten) legal status they can be cited on

personal matters before the tribunals of the districts in

which they have settled, or have declared their intention of

settling.

Section 26. 27. 1. 2. General Statute respecting Tribunals.

Section 1 and 23, Decree of January 2. 1849.

2. Foreigners travelling through Prussia have here gene-

rally no personal forum; accordingly they can only he cited

before the tribunals of this country 111 those cases in which

a native could be cited before another tribunal as constituting

his personal forum.

This is the case :

—

a. Whenever plaint is made respecting the completion or

cessation of a contract which was concluded in this country,
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or should be here carried out, the plaint can be instituted

jum as well before the tribunals of the country of the con-

cluded contract as of the place for its carrying out ; but that

forum is only established whenever the defendant allows

himself to be met with there, i.e., whenever the plaint can

be served upon him within the jurisdiction of any such

tribunals.

Sec. 148-51. I. 2. General Statute respecting Tribunals.

The last restriction does not apply in plaints respecting

bills of exchange. These can be instituted at the place of

maturity against any persons responsible for bills.

Sec. 6. Law of February 15, 1850.

Collection of Laws, page 53.

b. Claims arising out of an administration can be pre-

sented before the tribunal at which anyone shall have.

administered a foreign real or personal estate, until the

administrator has wound up the administration.

Sec. 154, 155, I. 2. General Statute respecting Tribunals.

c. If anyone has had an attachment served for damages,

he must free himself before the judge of the place where

the attachment arises, and if he be a foreigner, must on

that account give security.

§ 120, I. 2. General Statute Tribunals.

§ 546, I. 14. General Body of Laws.

This regulation has been recently extended to the case of

foreigners injuring natives in this country.

§ 8. Supplement to General Statute Tribunals.

d. In the case of attachment.

The order of attachment rendered necessary as security

of the plaintiff's claim is admissible before every tribunal

within whose jurisdiction the defendant lives or where goods
of his are to be found. The hearing of the chief claim

belongs to the judge of the personal forum of the defendant

whenever he has a personal forum in his native country.

With respect to foreigners, the forum determines the attach-

ment as well as the hearing of the chief claim.

§ 179. I. 2, $ 76,88-90. 1. 29. General Statute tribunals.

§ 201, 212. Supplement to General Statute Tribunals.

E. In the case of voluntary (declared or tacit) prolon-

gation.

§ UiO-165. I. 2.

In the case of obligatory prolongation this takes place

—

aa. When aliens cite a native within his jurisdiction in

this country, then they can be sued in the same forum
(forum reconventionis) by the accused on account of all

counter claims, and also when it arises from a claim in a

real action relative to a moveable or immoveable property,

whereas natives can in this case be sued only in the real

forum.

§ 16, 17, and following, I. 19.

bb. In the case of actions for defamation.

When aliens pretend to a claim against a native they can

be accused by the latter upon the hearing of their pretended
right, which subjects him to the prejudice of a judgment
against the pretension before the court to which the hearing
of the case would belong.

§ 4. I. 32. General Statute Tribunals.

G. A divorce suit against an alien can in this country
only be instituted when an alien who has no house else-

where, or who conceals such house, has during his resi-

dence in this country married a native woman without
acquainting her that he did not intend to remain in this

country.

§ 129. I. 2. General Statute respecting Tribunals.

§ .'iS. Supplement to General Statute respecting Tri-

bunals.

B. The real forum is open against natives or aliens pos-

sessing moveable or immoveable property for all causes of
action having a real right for their basis.

§ 107. 116. I. 2. General Statute Tribunals.

a. In the provinces where the (Landfassinit) ? is in force,

the bringing forward of personal plaints in foro rei sitae

against an alien proprietor is permissible. Apart from this,

even personal claims which arise out of the possession of

landed property or out of transactions which in his

quality as landed proprietor he had undertaken, can be
instituted against the possessors of immoveable property in

foro rei sitae.

§ 112. I. 2. General Statute respecting Tribunals.
Under that head the following cases are included ; when

a landed proprietor refuses

—

a. To fulfil his obligations contracted with his farmer or
agent, or

/-. To allow compensation for loans and materials em-
ployed for the improvement of the estate, or when a pro-
prietor.

c. Disturbs his neighbour in possession.
d. Or sets up a false claim to the actual rights of the

adjoining property, or when he in part or wholly alienates
landed property, and does not fulfil his contract, or] does
not give the due quiet possession.

§ 131, as above cited.

B. These legal regulations are extended in favour of

Prussion subjects, so that they can raise claims against any
alien living in the country and possessing moveable or

immoveable property, before the tribunal under whose
jurisdiction the property is situated, on account of personal

claims, with the object of obtaining payment out of the

property he owns in the country.

§ 34. Supplement to General Statute respecting Tri-

bunals.

4. In the courts having cognizance of inheritance there

can be instituted against foreign co-heirs

—

a. Claims of legatees and of creditors of the testator's

estate.

§ 121-4. I. 2.

b. Claims on account, of inheritance so long as there

remains a portion of the inheritance.

§ 125, as above cited.

5. On requisition of the Prussian courts, execution de-

creed by foreign courts of law will be carried into effect

when there is no doubt as to their competence, or as to the

affair in question.

§ 30. I. 2.

Such doubts especially occur whenever the period shall

have expired within which, according to the laws of this

country, execution by decree can be sought.

§§ 2, 3. I. 24.

Or whenever a kind of execution inadmissible by the

laws of the land is sought.

6. The §§ 292-6 of the Bankruptcy Decree of May 8,

1865, contain special regulations for the procedure with

respect to native property of a foreign insolvent debtor.

Thus, merchants who have a commercial establishment

in this country can obtain an insolvency (particular con-

curs) in respect of property here ; and any other insolvent

co-debtor is subject, upon petition of the creditors, to the

bankruptcy procedure, which allows the appearance of

foreign creditors. The balance remaining after the con-

clusion of the insolvency or the bankruptcy, as the case

may be, is delivered to the foreign bankruptcy judge after

the consent of the Minister for Foreign Affairs and the

Minister of Justice shall have been obtained.

7. Envoys, charge' d'affaires, and residents of foreign

powers accredited to this Court, and the persons in their

service, are exempted from the jurisdiction of the tribunals

of this country.

H 62, 63, 64. I. 2.

Jf, however, such persons possess real property in this

country, they are subject to the regulations under Z. A.

But inquiries must be made at the Ministry for Foreign

Affairs before the summons is issued, whenever it is not a
question of an essentially real action, and whenever the

envoy, charge d'affaires, or his wife even, is the possessor.

This exemption applies to Prussian subjects who enter

the service of the envoy during the period of his service;

also to Prussian female subjects who shall marry, after com-
pliance with the requisite conditions, with the foreign

envoys, or with persons of the higher rank in their suite.

The exemption applies to the wives of servants of an envoy
only whenever such persons are also in the service of the

envoy, or reside with their husbands together in the envoy's

house.

§§ 67, 68. I. 2.

C. The above-mentioned regulations, which are in force

within the jurisdiction of the " General Decree for the

Administration of Justice," come into operation also in

those territories in which the Hanoverian " Decree respect-

ing actions at law," of November 8th, 1850, and the com-
mon law obtains. The Hanoverian " Decree respecting

actions at law," however, recognizes, in accordance with

the Common Law, the forum contractus, even when the

defendant is, at the time of drawing up of the suit, not

within the district of the tribunals.

§ 10, as above cited.

The civil suit respecting forbidden acts belongs uncon-
ditionally to that tribunal in the district of which the act

occurred.

§ 12, as above cited.

Lastly, the forum reale is recognized only on behalf of

such real actions respecting possession, boundaries, and
partition, as have for their subject immoveable property

;

and, further, on behalf of all actions against the possessors

of immoveable property considered as such.

Executions arising from judgments passed abroad, and

from decisions in arbitration, take place according to the

Hanoverian " Statute respecting actions at law," page 533,

with the same exceptions which are valid in the case of

native subjects ; and, further, that statute lays down in a

similar manner to the Prussian statute respecting " bank-

ruptcy," at page 605, that a special bankruptcy can be

obtained, and the balance of the estate paid over to the

Q4
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foreign tribunal, in respect of native property of the foreign

bankrupt, upon petition of the interested creditors.

RUSSIA.

My Lord, St. Petereburgh, July 1, 1868.

With reference to your Lordship's despatch of

the 16th instant, instructing me to furnish information

for the use of the Naturalization Commission, aa to

disabilities to -which aliens residing in Russia are sub-

jected by Russian laws, I have the honour to enclose

herewith a statement on the subject which I have

received from Mr. Roebuck, the consulting lawyer of

Her Majesty's Embassy, and I also enclose a translation

by Mr. Michell, of the law promulgated on the 22nd

of February 1864, relative to foreigners residing in

Russia who may wish to become Russian subjects, or

who, having done so, may wish to resume their original

natiouality.

I have, &c.

Andrew Buchanan.

Opinion of Mr. Josiah Roebuck, sworn advocate at St.

Petersburgh, respecting the disabilities to which aliens

residing in Russia are subjected by Russian laws :

—

Several restrictions and disabilities with regard to the

enjoyment of civil and political rights to which foreigners in

Russia were formerly liable, have been abolished since 1860,

and the rights and prerogatives of foreigners have since

been greatly extended.

Foreigners are thus allowed to trade without taking the

oath of allegiance.

They can hold landed property, and as landholders are

eligible as members of the rural provincial assemblies, with

right of vote.

A foreigner may hold a commission in the Russian army,

and take the several ranks in it, and having the rank of

Lieutenant General or full General, or of Field Marshal,

may be appointed Senator and member of the Council of

the Empire.
The disabilities to which foreigners are still subject in

Russia are the following :

—

1. They cannot acquire the right of hereditary nobility.

2. They cannot hold the office of judge, magistrate,

justice of the peace, advocate, or usher of a council of law,

nor serve on a jury.

3. Foreigners are not allowed to enter the civil service.

An exception is, however, made in favour of professional and
scientific men, such as physicians, surgeons, apothecaries,

architects, engineers, professors and teachers of the arts and
sciences, who may acquire in the service of the state the

ranks attached to their respective capacities, and receive

decorations which they may acquire, do not confer on them
the rights and prerogatives enjoyed by national-born

subjects.

N.B. Aliens of the Jewish persuasion are subject to very

serious disabilities.

(Signed) J. Michell.

Law of 10-22 of February 1864, relative to Foreigners
in Russia.

1. A foreigner must be domiciled in the empire before he
can be admitted as a Russian subject.

2. A foreigner wishing to become domiciled in Russia

must inform the Governor of the Province in which he

wishes to reside of his desire to do so, explaining the

nature of his occupation in his own country and the

pursuits he proposes to follow in Russia.

On the receipt of such declaration the petitioner is con-
sidered to be domiciled in Russia, but will nevertheless be
accounted a foreigner until he take the oath of allegiance.

3. Foreigners already resident in Russia, distinguished

in art, trade or commerce, or in any other pursuit, may
prove their domiciliation by other means than those men-
tioned in § 2.

4. A foreigner, alter being domiciled five years in Russia,

may apply to be admitted to Russian allegiance.

5. Foreign married women cannot become Russian sub-

jects without tluir husbands.

6. The allegiance when sworn to is merely personal, and
does not affect children whether of age or minors previously

born. Those born after the adoption of Russian nationality

are acknowledged to be Russians.

7. Specifies rules to be observed in petitioning the Minis-
ter of the Interior to be admitted to Russian allegiance

(documents and declarations required).

S. It is optional with the minister to ^rant the above
petition or not.

9. An oath to be taken.

10. Mode of taking oaths.

11. In special cases the period requisite to constitutes

domicile may be shortened.

12. Children oi foreigners not Russian subjects born or

educated in Russia, or if born abroad, yet who bavi

pleted their education in a Russian upper and middle
school, will lie admitted to Russian allegiance should they

desire to do so, a year after they have attained their

majority.

13. The children of foreigners wishing to become Russian

subjects will be admitted on the same terms as their

parents.

14. Foreigners in the Russian military or civil sendee,

or ecclesiastics of foreign persuasion will he admitted to

Russian allegiance without period of domicile.

15. A Russian subject marrying a foreign husband, and
therefore considered a foreigner, may on the death of her

husband or in case of her divorce return to her former

allegiance.

16. The children in the above case are treated as in

§ 12.

17. Foreign women marrying Russian subjects and the

wives of foreigners who had become Russian subjects are

admitted as Russian subjects without taking oaths of

allegiance. Widows and divorced wives retain the na-

tionality of their husbands.
18. Special enactments relative to colonists, foreign agri-

cultural labourers, Bulgarians, etc., remain in full force.

]'.). Foreigners admitted to Russian nationality are

placed in repect to their rights and obligations on a perfect

equality with native Russians.

20. Provides for the speedy transaction of business in

connection with the adoption of Russian nationality.

II. Transitional Measures.

1. Foreigners who shall have already adopted Russian

nationality may return at any time to their former nation-

ality on payment of all claims against them (government,

private, and other claims).

2. Those who throw off their Russian allegiance may
either quit the country or remain in Russia, enjoying equal

rights with other foreigners ; they must provide themselves

with national passports if in European Russia and belonging

to a country in Europe, within a year ; if residing in Siberia

or having to obtain such passports from any other quarter

of the globe, within two years.

On the lapse of such dates, without production of pass-

ports the foreigner rmist either leave the country or resume
his Russian nationality.

3. Exception in cases of desertion and
4. Annuls all enactment compelling Russian women

married to foreigners to sell their immoveable property in

Russia, with the exception of certain kinds of property

which as foreigners they still have no right to possess.

With respect to the enactment concerning the payment of

three years' dues and export duties by foreigners wishing

to leave their Russian nationality, that law is abrogated in

respect to those countries which shall adopt a reciprocity in

such matters

III. Abrogating law obliging foreigners to take oaths

of allegiance prior to marriage with Russian women ami
requiring them to ask permission of the Emperor to con-

tract marriage with a Russian woman of the orthodox faith.

SAXONY.
No. 39.

My Lord, Dresden, September 4, 1868.

YVmr reference to your Lordship's circular

despatch, of the 16th June hist, directing me to

report on the disabilities to which aliens residing in

Saxony are subjected by Saxon law, I have the honour

to inclose in copy and translation the information

which has been kindly furnished me on the subject by
the Saxon Government.

I have &c.

J. Hume Buknjlet.

The Lord Stanley, M.P.
Ac. &.C. &c.

(Translation.)

!n reply to the note of II.li.M.'s Charge d 'Affaires of

the 22nd .lime last relative to the disabilities to which
aliens residing in Saxony are subjected, the undersigned

has the honour to make the following communication.
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The exercise of political rights in Saxony in their im-

mediate relation to the State, as, for instance, the right of

voting and being elected for the Diet as well as to the

Municipalities, as, for instance, the right of election of repre-

sentatives for town and country implies Saxon citizenship.

For the exercise of certain professions such as that of a

lawyer, a notary public, and medical practitioner, it is like-

wise necessary to be a Saxon subject.

The regulations of our legislature respecting penalties to

which aliens are subject as regards the civil law may be

seen from the annexed document, which is a summary of

the regulations respecting aliens contained in the Civil

Code, concerning the acquisition and the laws of citizenship

in the kingdom of Saxony of the 2nd July 1852, as well

as in the Penal Code.
To obviate mistakes it is to be observed that the 12th

paragraph of the Civil Code has been left out because it

does not bear on the question, as it only prescribes that the

mother of an illegitimate child may enforce her rights for

the support and education of the child, although the con-
ception may have taken place in a country the laws of

which do not recognize such claims.

With respect to civil proceedings at law, aliens are only

in the following cases placed on a different footing from the

natives.

Claims which by mutual agreement are to be settled

in the country, or which it would be difficult to prosecute

abroad, may in default of payment be recovered by the

native from the alien who has no landed property in the

country, either by arrest, inhibition of passport, or seizure

of an adequate portion of the alien's property, provided the

claim is to a certain degree established, and provided the

alien does not voluntarily enter into recognizances. On
the other hand the arrest of a native supposes a greater risk

of losing his claim and lays him under the stricter obliga-

tion of proving it.

(See the order of process of 1622. Title II. § 1.)

2.

As a general rule the plaintiff, after having obtained a

legal sentence against the defendant for the recovery of his

claims, before his claims are actually satisfied, is not liable

to an action which the defendant may bring against him,

n order to get the sentence annulled, nor can the course of

law be checked by such a counter suit.

If, however, the plaintiff who has obtained a legal sentence

against the defendant, and is prosecuted by the latter for

the recovery of what he has been sentenced to pay him, be
an alien, the defendant, not to run any risk of loss, is

entitled to demand a temporary deposition of the sum in

question, making the alien liable to the action brought
against him.

(See the order of process explained of the year 172-1.

Tit. 6, § 1.)

3.

Aliens possessing landed property in this country may,
though not resident on it, be prosecuted for the recovery
of all personal claims at the place where their property lies.

(See the article for the greater expedition of lawsuits of
the 16th June 1583.

Order of process of the year 1622. Tit. -1, § 3.

Order of process explained of the year, 1/2-1. Tit. 4, § 2.)

Whereas natives cannot be cited before the law court of

the district in which his property lies unless other circum-
stances should declare the competency of such a tribunal.

Aliens may for certain claims have recourse to the Elbe
Courts, whereas the competency of such Courts respecting

the claims of natives depends on certain contingencies.

The mode of proceeding against aliens for such claims
has to be simplified and the case to be sooner decided.

(See Regulations concerning the competency of the Elbe
Courts of the 11th September 1863. Law Gazette and
Ordinances of the year 1863, p. 722 and following.)

Finally, one of the regulations of the law to be noticed
is contained in the order of process of the year 1724,
according to which regulation the plaintiff is obliged in
more important cases to give a security of 30 thalers, with
8 vi<w of paying the costs arising from the suit.

From this obligation, however, are exempt such as possess
anded property in the country, or exercise a trade, or own
a mercantile establishment.

22112.

It is a question whether any difference should be made
between a native and an alien., and whether the same regu-
lation should not also be applied to a Saxon subject who
possesses landed property or carries on some mercantile
business abroad. In other respects the alien is placed on
the same footing as the native respecting civil suits. Regu-
lations such as that contained in the general mining law of
the 16th of June of this year, § 16, in virtue of which the
alien who owns a mine in this country has to appoint an
assignee in the country in order to receive the summons of
the respective court of law, have been omitted here as well
as other similar regulations, as they are only intended to
facilitate transactions between inland courts and aliens.

The Undersigned avails himself, &c.
(Signed) Von Bose,

Acting Foreign Minister.
Dresden, 17th August 1868.

Abstract from the Civil Code.

§ 6. The laws of the country are applicable in the
country in as far as public rights, especially public treaties,
and the following regulations allow.

§ 7. The enjoyment of rights and liberty of action of a
person depends on the laws of the state to which he
belongs.

§ 8. The liberty of action of a foreigner is subject to the
home laws if his actions render him accountable.

§ .'). The form to be observed in legal transactions is

regulated by the laws of the place where the contract is

drawn up.
It suffices, however, to observe the laws of the place

where the business is to be carried on.

§ 10. The rights to movable and immoveable property as
well as the right of possession depends on the laws of the
place where such property lies.

§11. Aliens are to be judged by the laws of the place
where they are to be settled.

§ 13. Marriage and divorce are subject to the laws of the
husband's country.

§ 14. Marriage settlements are subject to the laws in
force at the husband's domicile at the time of the marriage
contract. Such rights are not altered by a change of
residence.

Donations between husband and wife are regulated by
the laws in force for the time at the place where the husband
resides.

§ 15. Paternal authority follows the laws of the country
to which the father belongs.

§ 16. Guardianship is subject to the laws of the minor's
country.

§ 17. Inheritance is decided by the laws of the place at
which the testator last resided. In case of several resi-

dences the laws of the last are to be observed.

§ 18. In as far as rights depend upon the option of the
parties, they are allowed to avail themselves of other laws
than those immediately applicable.

§ 1!'. Foreign laws are not admissible if they are ex-
cluded explicitly or implicitly by the laws of the country.

§ 20. In case the laws of a foreign state make a difference
between natives and aliens, this difference is to be taken
into account with respect to aliens by the laws of this
country if special regulations are not against it. Such
reciprocity cannot be evaded by ceding one's rights to
another.

§ 1878. An alien, being a minor, and having immoveable
property in the country, has to appoint a guardian for it.

The foreign guardian of the minor may act as such.

§ 1879. If a foreigner who has a guardian abroad or is

under the parential care of a foreigner requires a guardian
in the country for some legal purpose or lawsuit, such a
guardian may be appointed by the courts of the country.

Abstract from the Penal Code.

Art. 3.

Foreigners who have committed a crime, and are to be
tried by a tribunal of the country, are subject to the penalties

of this code with the exception of the case mentioned in

Art. 8.

Art. 4.

Trial of a foreigner for a crime committed,
(a.) Foreigners enjoying the rights of extra territoriality.

Art. 5.

(b.) With respect to other foreigners, those who are

guilty of a crime are likewise to be tried only by order of

E
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the ministry of justice if the crime has been committed

abroad ; but even in this case the order is not requisite.

1st. If the crime has been committed against a state, its

authorities, or subjects, or persons who live under its

protection or were in Saxony at the time of the crime ;

2ndly. If the criminal has settled in Saxony.

, Art. 8.

Foreign Penal Laws.

If an offence has been committed abroad by a foreigner,

or is, according to Articles 4, 5, 6, brought before a tribunal,

he is to be judged by the laws of the country where the

offence has taken place, provided it be known or can be

proved that the culprit would, according to these laws,

either not be punished at all or less severely than by the

Saxon laws, or only upon indictment, with the exception

of the cases mentioned in Art. 5, No. 1, as well as of

offences committed against the king and the royal family,

in which cases the present penal code has to be enforced

;

if in conformity with the above regulations the judge has

to refer to a foreign penal law, and this law inflicts upon

the culprit a punishment which is inadmissable according

to the present law, he cannot go beyond the wording of the

law.

Art 9.

Foreign Punishment.

In case the culprit has already been punished for his

offence by a competent tribunal of another state he cannot

be punished again for the same offence by a tribunal of

this country, unless he has at the same time made himself

guilty by violating certain obligations incumbent on him
towards the country, its sovereign, and his subjects, and

then his previous penalty is to be taken into account even

in the case of a sentence pronounced by an incompetent

foreign tribunal.

Art. 312.

Trade Marks.

Whoever counterfeits with the intention to deceive the

peculiar marks of merchants and manufacturers is liable to

be imprisoned for a term not exceeding four months, and

if the imprisonment is only for two months he has to pay

a fine up to 200 thalers ; the counterfeiter, however, can only

be indicted by the merchant or manufacturer whose trade

marks he has forged.

Complaints of foreign merchants and manufacturers

respecting such counterfeits can only be attended to if they

can prove reciprocity on the part of the state to which they

belong.

(Extract from the law respecting the acquisition and loss

of Saxon citizenship of the 2nd July.)

§9.

Obligation requiring Naturalization.

Every foreigner in the Kingdom of Saxony who desires

(a) to become possessed of landed property in town or

country, with personal residence

;

(6.) or to obtain naturalization according to the forms of

municipal law ; or

(c.) to exercise in the country a trade or profession

which in a town would require naturalization ; or

(d.) to hold a municipal office or some other employment
in church or school which is not under Government patro-

nage is obliged previously to become a Saxon subject.

Persons mentioned under" d" may apply for it to the

respective authorities in whom the patronage is vested.

§ 10.

There is no necessity for naturalization

(».) for such as hold landed property in Saxony on

which they are not domiciled and which is under foreign

management

;

(b.) for foreigners who acquire landed property in Saxony

with habitual residence but usually reside abroad, as long

as they continue abroad ;

(c.) when a wholesale business or manufacture is

established in the country by a foreigner residing abroad.

In the cases b and r, on condition that the obligations

of citizenship which are attached to a property or under-

taking are fulfilled by a proper native representative.

Foreigners under § 10 (a, b, <) participate in the privileges

and duties of a Saxon subject only as far as the nature <>f

their property or trade may admit or be sanctioned by the

law.

The rights of political honours in Saxony cannot be

exercised by tbem.

SWEDEN.

My Lord, Stockh&nv, July 31, 1868.
I have the honour to enclose copy of a letter I

have received from Count Wachtmeister, forwarding
for the information of Her Majesty's Government a

memorandum of the disabilities to which foreigners

residing in Sweden are subjected by the Swedish
laws.

I have, &c.

The Lord Stanley, M.P. J. Pakenham.
&c. &c. &c.

Monsieur, Stockholm, le 27 Juillet 1868.
Par une note du 24 du mois dernier, M. le Ministre

d'Angleterre s'est adresse a M. le Baron d'Ugglas, faisant

alors les fonctions de Ministre des Affaires Etrangeres, avec
la demande d'obtenir pour le compte du Gouvernement
Britannique des renseigneme nts complets sur les disqualifi-

cations (" disabilities ") auxquelles a loi Suedoise assujettit

les etrangeres residant en Suede.
Je me vois maintenant a meme de fournir ces renseigne-

ments, et je m'empresse de vous les transmettre en joignant
ci-pres le memoire elabore sur ce sujet au Ministere de la

Justice.

Veuillez, &c.
Mr. Pakenham, (Signe) Wachtmeister.

&c. &c. &c.

{Translation.) P. M.

Relative to the disqualifications to which foreigners

settled in Sweden are subject, on the ground of existing

Swedish statutes.

Swedish subjects only are eligible for election to the
" Riksdag " (the Swedish Legislative Chambers). (See § 22
of the " Riksdag " Regulations.)

It does not appear, either, that foreigners are entitled to

take part in the election of members of the " Riksdag," or

of members of the municipal administrative bodies. (See

§ 8 of the statute relative to municipal administration in

the rural districts ; § 10 of the statute relative to munici-
pal administration in towns ; § 4 of the statute relative to

church vestries (" KyrkorSd ") and school committees
(" Skolrad ")

; §§ 3, 5, and 7, of the statute relative to the
" Lands Ting " (boards elected in provincial districts for

the management of local communal affairs), all of the
21st day of March 1862, compared with §§ 6 and 14 of
the " Riksdag " Regulations.

Offices of trust and sen-ice under the Government may,
as a rule, only be filled by natural-born Swedish men.

Foreigners may notwithstanding, in certain cases, be
called and appointed

:

Firstly. To the posts of professors or teachers at the
Universities, with the exception of posts for theological

instruction ; they may also be appointed teachers, or

in any other capacity, at other scientific, industrial,

and artistic institutions, and also to the medical
profession.

Secondly. To military posts; not, however, to that of
commander of a fortress.

(See § 28 of the Constitution, " Regerings Formen.")
Foreigners belonging to countries in which Swedish

subjects are entitled to inherit property also possess the

same right in Sweden (see chap. 15, § 2, of the Statute

of Inheritance, " Arfda Balken "
), so that they may thus

become the holders of real and personal estate in this

kingdom.
Foreigners may not otherwise hold real and personal

estate in Sweden, without the special permission of the

King (see the Royal Proclamation of the 3rd October
1829); but there appears to be no legal hindrance to

foreigners possessing the usufruct of real and personal

estate on lease or otherwise.

Foreigners may not act as the guardians of minors or

others. (See chap. 20, § 8, of the Statute of Inheritance,
'• Arfda Balken.")

With reference to the right of foreigners to exercise

trade and industry in this country :

Foreigners are permitted to be part owners of vessels

registered cither for home or foreign trade ; but they may
not possess more than one-third of the tonnage of Swedish
vessels, nor be the managing owners.

Foreigners who have obtained permission of the King to

dwell in the kingdom may also, after special inquiry in

each case, obtain permission to exercise trade, manufactures,
mechanical employments, or any other calling. (See the

Royal Statute of the 18th June 1864.)
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It should be specially observed that the King possesses

the prerogative of adopting foreigners as Swedish subjects

by act of naturalization. (See § 28, sect. 2, of the Consti-

tution, " Regerings Formen.")
The manner of such naturalization, and its conditions,

are determined by the Royal Statute of the 27th February

1 80S, which enacts generally:

That the rights of Swedish subjects may, on application

to the King, be obtained by foreigners who have attained

the age of 21, are of good repute, have resided in the

kingdom for three years, and who possess the means of

supporting themselves.

That such application shall be accompanied by a certifi-

cate of the age of the candidate, the country to which he

In longs, the time when he arrived in the kingdom, his

character, and the religious faith he professes.

And that the candidate, provided the application be

granted, shall, within the term prescribed by the King, and

before the proper authorities, attest that he has ceased to be

a subject of the foreign power to which he formerly belonged,

or otherwise resign, in writing, all the political privileges

and rights he may possess in the said foreign country

;

and the candidate shall also take the oath of allegiance to

the King as a Swedish subject.

Thus naturalized foreigners enjoy the same rights and

privileges as natural-born Swedes, except in so far that

they cannot be appointed members of the Council of State

(" Statsrad").
In fidem

George Frendberg Apgeorge,
Stockholm, Sworn Translator.

30th July 1868.

SWITZERLAND.

My Lord, Berne, July 4, 1868.

In obedience to the instructions contained in

your Lordship's despatch of the 16th ultimo, I have

the honour to enclose herewith, copy of a note dated

iIk 26th ultimo, from the Federal Council, giving an

account of the disabilities to which aliens residing in

Switzerland are subjected by law.

I have, &c.

J. Savile Ltjmley.

To the Right Hon. the Lord Stanley, M.P.
&c. &c. &c.

Berne, le 26 Juin 1868.

En reponse a la note que M. le Ministre de sa Majeste
I'ritannique lui a adressee le 19 courant, le Conseil Federal
a 1'honneur d'annoncer a son Excellence que les e'trangers

resident en Suisse ne possedent aucuns droits politiques,

qu'ils sont exclus du service militaire, et que, s'il n'existe

pas des traites, ils ne peuvent dans diffe'rents cantons
acouerir des proprietes foncieres sans la permission du
Gouvernement Cantonal ou meme du Grand Conseil.

Des citoyens Suisses naturalises ne sont, a teneur de
l'Art. 64 de la Constitution Fe'derale e'ligibles au Conseil

National qu'apres cinq ans de possession du droit de cite.

Le Conseil Fe'deral, etc. etc.

(Signe) Au nom du Conseil Fe'deral,

Le President,

Dubs.
Le Chancelier,

A son Excellence M. Lumley, Schiess.
&c. &c. &c.

(Rev. St. ch. 120, § 4), and in Missouri (Rev. St.

1845, ch. 6). Residence and the oath of allegiance

are required by the constitutions of Vermont (§ 39),

and of North Ciirolina (§ 40), and by a statute of

South Carolina (Stat. 1799, 1 Brevard, Dig. 236, Vaux
v. Nesbitl, MacCord, ch. R. 362). In New Jersey it

is required to be an alien friend at the time of taking

(Elmer's Dig. p. 6, Stat. March 13, 1845). So it is

in Pennsylvania, but his right to hold by purchase and
transmit to heirs is restricted to 5,000 acres, statute of

March 24, 1818, Purdor's Digest, p. 57, though the

right to take and hold by descent, which is given by
an earlier statute is without restriction (Statute, Feb.

23, 1791, Purdor's Digest, 56). A person's declaration

of intention to become a naturalized citizen, pursuant

to the Statutes of the United States, is required by the

laws of Connecticut, Maine, Delaware, Maryland,

Virginia, Tennessee, Arkansas, Indiana, and Missouri.

In Connecticut a residence of one year in the State is

also a pre-requisite (Stat. 1845, ch. 3), but a special

capacity may be granted by chancery after a residence

of six months (Rev. St. 1838, tit. 36). In Delaware
(Rev. St. 1829, p. 33, 202) and in Tennessee (Stat.

1839. ch. 3, § 1) and in Indiana (Rev. Stat. 1843, p.

414), residence in the United States is required, but

without any definite time. In Missouri (Rev. St.

1845, ch. 6) it is sufficient if the party is resident in

the United States. In Arkansas (Rev. St. 1837, ch.

7) residence in the State is required in order to take

by purchase, but residence elsewhere in the United
States is sufficient in order to transmit by descent.

In Maine (Rev. St. ch. 91, § 2 ; ch. 93, § 5, 6, 7),

Maryland (Stat. 1814, ch. 79, Dorsey's ed. 625), and
Virginia (Stat. 1813, ch. 25, Tate's Dig. p. 24), the

title is not complete unless the party's naturalization

is subsequently completed. But in Maine his heirs

may take by descent if the ancestor dies before the

time for being naturalized has arrived. In New York
an alien resident anywhere within the United States

is enabled to take and hold in fee, and to sell, assign,

mortgage, and devise real estate, but not to lease or

demise the same, provided he shall have made oath

before any officer authorized to take proof of deeds,

that he is a resident of and intends always to reside in

the United States, and to become a citizen thereof as

soon as he can be naturalized, and that he has taken

the incipient measures required by law for that pur-

pose, which deposition must be filed in the office of the

Secretary of State.

This power to alien and convey is to continue for

six years after making and filing such deposition,but no

such alien can take or hold lands descended, devised,

or conveyed to him previous to him having become a

resident of the United States, and having made the

above-mentioned deposition. And if he dies within

the six years, his heirs being inhabitants of the

United States, may take by descent as though they

were citizens (N.Y. Rev. Stat. 1846, vol. 2, p. 4, § 16,

17, 18, 19). And by subsequent statute any alien

resident in the State of New York, on making and
filing the oath above mentioned, is rendered fully

capable of taking, holding, and conveying real estate

as a citizen (Ibid. p. 56, § 26, 37), and see Kent. Com.
69, 70. Under these statutes the widow of an alien

grantee is considered as a purchaser, and is therefore

entitled to dower (Sutliff v. Forgey, 1 Cowan 89,
5 Cowan 713, Priest v. Cummins, 16 Wend. 617).

UNITED STATES.

Memorandum by Mr. Carlisle, Counsel to H.M.'s
Legation at Washington.—Capacity of Aliens to

hold Lands in the United States.

Aliens are expressly made capable of taking,
holding, and transmitting lands without residence or
other condition in the States of Ohio, Michigan, and
Illinois [see Ohio, Rev. St. 1841, ch. 3. Michigan,
Rev. St. 1837, 8, p. 266, § 26. Illinois, Rev. St.

1833, p. 626, § 38]. In other States they are habili-
tated upon conditions or with modifications. Thus
residence in the State is required in New Hampshire

My Lord, Washington, July 14, 1868.

In the absence of Mr. Carlisle, the legal adviser

of this Legation, and in order to comply with the

instruction contained in your Lordship's Despatch of

the 16th ultimo, I desired his partner Mr. McPherson
to make a report as to the disabilities of aliens in this

countiy ; and I have now the honour to enclose copy
of a letter he has addressed to me with the report in

question, in which he states that more time would be

required to draw up a complete report upon the

subject ; but I believe that the enclosed document
contains nearly all that is required by the Royal
Commission.

R 2
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I, however, add a pamphlet* which was in the

archives, containing extracts from the laws of the

State of New York relative to the tenure of real

estate by aliens, and a collection of the enactments

of all the states as to the right of aliens to vote, hold

office, &c.

I have been unable as yet to procure auother copy

of this pamphlet, and am therefore obliged to transmit

the only one existing in the archives of this Legation.

1 have, &c.

Edwd. Thornton.
The Right Hon. Lord Stanley, M.P.

&c. &c. &c.

436, D. Street, Washington,
July 13, 1868.

In compliance with your request I present herewith

a report on some of the principal disabilities under which

aliens residing in the United States are now labouring. It

consists almost exclusively of a reference to the legislation

of the United States on the subjects of shipping, patents

for inventions, and public lands, and a synopsis of the

legislation of the several States in regard to the holding and
disposition of real estate by aliens.

There are several other less important branches of the

subject which the time limited for the preparation of this

report does not permit me to explore, as the law must be
looked for in the voluminous statutes of thirty-seven

different States. The legislation thus omitted is that in regard

to the elective franchise and the holders of office, admission

to the bar, acting as executors and administrators, and
perhaps some other matters.

I cannot flatter myself that what I here present is with-

out error, but I have availed myself of the best means to

make it correct, and have spared no effort on my part to

make it so.

I have, &c.

(Signed) J. D. McPherson.
E. Thornton, Esq.

&c. &c. &c.

Ships of the United States.

No vessel is entitled to be registered as a vessel of the

United States, or enjoy privileges as such, unless wholly
owned by citizens of the United States, and commanded
by a citizen.—Act of Congress of 31st December 1792,

chap. 7.

This excludes foreigners from the coasting trade and
fisheries, as only vessels entitled to registry can be engaged
therein.—Act of Congress of February 18, 1/93, chap. 8.

Also Act of March 1, 1817, chap. 31.

Patentsfor Inventions.

Aliens may take out patents for inventions. By the Act
of Congress of July 4, 1836, the fee required of citizens and
aliens who had resided in the United States one year, and
declared their intention to become citizens, was thirty

dollars ; that required of British subjects, not so qualified by
residence and declaration of intention, five hundred dollars,

and of other aliens not so qualified as aforesaid, three

hundred dollars.—Acts of 1836, chap. 357.

But by the Act of March 2, 1861, all laws discriminating

as to fees between the inhabitants of the United States and
those of foreign countries which shall not discriminate

against the inhabitants of the United States are repealed.

—Acts of 1861, chap. SS.

Aliens taking out patents in the United States are

required to put the article on sale on reasonable terms.
—Acts of 1836, ubi supra.

Aliens, unless they have resided one year in the United
States and made declaration of intention to become citizens,

cannot file caveats to protect inventions not matured, or

take out patents for designs.—Acts of 1836, ubi supra ;

Acts of August 29, 1842, chap. 263,

Public hands.

Public lands may be purchased by aliens, but will be
granted as homesteads, gratuitously, only to citizens,

or aliens who have made their declaration of intention to

become such.—Acts of May 2<>, 186:.'. chap. 75; March 21,

1864, chap. 38 ; June 21, 1866, chap. 127.

* The substance of this pamphlet is given in Part I. of

Mr. Abbott's Memorandum.

Disabilities with reijard to Real Estate.

The right of aliens to hold real estate depends on the lex

rei sita, and that is the law of the state wherein the land
lies. In all the states of the Union, except in Louisiana,
the common law has prevailed, and aliens are under all

common law disabilities, except so far as they have been
modified by statute in the respective states.

In two cases questions have arisen as to whether the
Federal authority could control or override the laws of the
states in this matter :

1

.

As to the effect of conveyances by the United States

to aliens of public lands lying in the states. On this point
there has been no adjudication, but it has arisen incidentally

in the administration of the land laws, and has been con-
sidered as if the right of aliens to hold, after having
purchased from the United States, was subject to the state

law.—Opinion of Attorney-General Butler of April 18, 1836,

3 Opin. 90; Opinion of Attorney-General Cushing of July
28, 1855, 7 Opin. 351.

2. The second case in which the power of the Federal
Government over the matter came in question was under
certain treaties, now expired, giving to the citizens of the
two contracting governments certain rights of disposition

of real estate.

—

See the Treaty with Great Britain of 1794,
and the Treaty with France of 1800.

The existence of any such power in the Federal Govern-
ment was denied by Attorney-General West in an official

opinion given July 30, 1819(1 Opin. 275). And when the
treaty with Bavaria, of January 21, 1845, was submitted to

the Senate of the United States for ratification, the Senate
refused its assent, unless real property were excluded from
the operation of the third Article, which provided that " the
" citizens or subjects of each of the contracting parties shall
" have power to dispose of their real and personal property
" within the states of the other," &c. &c.

—

See 9 Statutes,

827; Wheaton's Int. Law, p. 168, note.

In the seventh Article of the treaty with France, of
February 23, 1853, any such power in the Federal Govern-
ment seems to be disclaimed.—10 Statutes, 996 ; see further

on this subject, Wheaton's Int. Law, p. 168, notes.

In 1857 Attorney-General Cushing asserted the power to

exist in the Federal Government (8 Opin. 411), but in 185!*

the same question being suggested in the Supreme Court
of the United States, though not being directly involved in

the decision of the same, the Court stated the question
to be one of great magnitude, and abstained from con-
sidering it.

—

Fredericksen <5' ol. v. 77;e State of Louisiana,
23 Howard, 445.

With these preliminary remarks, I submit the following

synopsis of the legislation of the states.

In making it I have taken the latest compilations

and codes of the several States, but have not searched the
subsequent statutes for recent modifications, the time
allowed for the work not being sufficient for the purpose.

It must be borne in mind that the late seceded states.

Virginia, North Carolina, South Carolina, Georgia, Florida,

Alabama, Mississippi, Louisiana, Texas, Arkansas, and
Tennessee are either now engaged in remodelling their

constitutions, or have very recently completed their work.
These new constitutions I have not seen.

Vermont.

In this state no statutory provisions on the subject of

alienage have been made, and the common law rules of

disability concerning the holding or transmission of real

estate prevail.

New Hampshire.

Any alien resident in this state may take, purchase, hold,

convey, or devise any real estate, and the same may descend

in the same manner as if he were a native citizen.—Revised

Statutes, 1842, title xv. ch. 12!), § 4 ; Compilation of

Statutes, 1853, c. 135, § 1.

Massachusetts.

Aliens may take, hold, convey, and transmit real estate.

March 5, 1852 ; Laws, 1852. ch. 2!'. No title to real estate

shall be invalid on account of the alienage of any former
owner or holder thereof, provided that nothing herein con-

tained shall defeat the title to any real estate heretofore

conveyed or released by the commonwealth, or by the autho-

rity Of the same—March 31, 1852; Laws, 1852, ch. 86;
vide Gen. Statutes, 1860, c. 91, § 38.

Connecticut. — (Compilation of 1854, p. 630.

Title XXIX.. $ 6. Revision of 1866, page 537.)
Aliens
resident

Any alien who is a resident of this state or of any of the aud
United States may purchase, hold, inherit, or transmit real transmit

estate in this state, in as full and ample a manner as native-
real estatc
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born citizens ; and the wife of any alien capable of holding
land in this state may take and hold land in this state

by devise or inheritance, and shall be entitled to dower in

the land of her deceased husband, and the children and
other lineal descendants of any person capable of holding
land in this state may take and hold such land as heirs-

at-law of such ancestor.—Connecticut Law of 1848.

§7.

All conveyances and transfers of real estate, or of any
interest therein, by deed, devise, or otherwise, hereafter made
to any foreigner not authorized by law to hold real estate,

and all conveyances and transfers of the same by such
foreigner, are confirmed to such foreigner, his heirs or assigns,

and made effectual to all intents and purposes, as though
such foreigner had been a native-born citizen.—Connec-
ticut Law of 1S46, vide Revision of 1866, page, 537,

Title XXXVI I.

Connecticut Law of 185".

Any alien, not a resident of this state or of the United
States, may by deed or otherwise acquire and hold any real

estate in this state, for the purpose of quarrying, mining,
dressing or smelting ores on the same, or converting the

products of such quarries and mines into articles of trade
and commerce ; but if any real estate so held by any non-
resident alien for the purposes aforesaid shall remain
without being worked or used for said purposes for a
period of 10 consecutive years, all the right and title of any
such alien in and to such real estate shall be forfeited to

the person or persons from whom the same was last

acquired, or his or their heirs, if resident within the United
States, and if not so resident, then to the state of Con-
necticut ; but if hostilities shall break out between the

United States and the country of which such alien is a
resident, or the friendly relations of the two countries shall

be suspended, then the time of the continuance of such
hostilities, or the suspension of such friendly relations,

shall not be computed in making up said period of 10

years.—Revision of 1866, Title 37, § 8, p. 537.
Any real estate, held by any non-resident alien, pursuant

to the provisions of the next preceding section, may be
transmitted by such alien by deed or otherwise, and in-

herited from him in the same manner as though, he was a
native-born citizen ; but no alien not a resident of the
United States shall acquire any greater title to the said

real estate by such transmission or inheritance than he
would acquire by virtue of the preceding section.—Law
passed in 1857, nide Revision of 1866, Title 37, section 9,

page 537.

Rhode Island.—(Revised Statute of 1857, page 351,
Title 23, chap. 151, sect. 21.)

Such courts (courts of probate) shall have power to
grant petitions of aliens for leave to purchase, hold, and
dispose of real estate within their respective towns, pro-
viding the alien petitioning shall, at the time of his petition,
be resident within this state, and shall have made declara-
tion according to law of his intention to become a naturalized
citizen of the United States.

Maine.—(Act of 1854, chap. 64 ; Laws of Maine, 1854,
page 79.)

All conveyances and transfers of real estate, or any
interest therein, by deed, devise, or otherwise, heretofore
made to or by any alien not authorized by law to hold real
estate, are hereby confirmed and made effectual to such
alien, his heirs or assigns, to all intents and purposes as
though such alien had been a native-born citizen; any
such alien, his heirs or assigns, so holding real estate as
aforesaid, may sell, convey, and assign any such real estate,
or any interest therein, to any citizen of the United States,
in the same manner and to the same effect as native-born
citizens might do.

An Act additional to this Act was passed on February 9th,
1856, as follows :

—

Aliens may take, hold, convey, and devise real estate
within this state ; and all conveyances and transfers of
any interest in such estate, heretofore made by or to any
alien, are hereby confirmed and made effectual to all intents
and purposes as if made by or to a citizen of this state.—Lawsof Maine, 1856, chap. 198, page 231. Vide Revised
Statutes of Maine, 1857, Title 7, chap. 73, sect. 2, for ab-
stract of the same.

New York.
Any alien who has come, or may hereafter come, into the

United States may make a deposition or affirmation in
writing before any officer authorized to take the proof of

deeds to be recorded, that he is a resident of and intends
always to reside in the United States, and to become a
citizen thereof as soon as he can be naturalized, and that
he has taken such incipient measures as the laws of the
United States require to enable him to obtain naturalization,
which shall be certified by such officer, and be filed and
recorded by the Secretary of State in a book to be kept by
him for that purpose, and such certificate or a certified copy
thereof shall be evidence of the facts therein contained.
And any alien who shall make and file such deposition
shall thereupon be authorized and enabled to take and hold
lands and real estate of any kind whatsoever, to him, his
heirs and assigns for ever, and may during six years
thereafter sell, assign, mortgage, devise, and dispose of the
same, in any manner, as he might or could do if he were
a native citizen of this state or of the United States, except
that no such alien shall have power to lease or demise any
real estate which he may take or hold by virtue of this

provision until he becomes naturalized.—Act 1834, chap.
272, sect. 15 and 16.

Act of 1845, Lands acquired before qualifying.

Any alien resident to whom real property has or shall be
conveyed or devised, before he has made the deposition
required by the revised Statutes may, on making such
depositions, hold as if he were at the tune of the conveyance
or devise a citizen.

Laws of 1845, 94, chap. 115, § 1.

The wife of an alien and any woman who has or shall
marry a citizen are entitled to dower.

Ibid. § 2.

Heirs, devisees, and grantees of deceased aliens may take,
provided that if of full age they make a deposition.

Ibid. §§4,5.

Alien residents may take by grant and devise of alien
residents on same conditions.

Ibid. § 6.

Disabilities of alien women are removed by the eighth
section, and former grants, devises, demise's, leases, or
mortgages by aliens are confirmed by ninth section, but
such aliens are incapable of voting at any election, or of
being elected or appointed to any office, or of serving on
any jury.

Ibid. § 12.

This Act extended, 2 Laws, 1857, 229, chap. 576.

Pennsylvania.

From and after the passage of this Act, it shall and
may be lawful for all and every foreigner and foreigners,
alien or aliens, not being the subject or subjects of some
sovereign state or power which is or shall be, at the time
or times of such purchase or purchases, at war with the
United States of America, to purchase lands, tenements,
and hereditaments within this commonwealth not exceeding
5,000 acres, and to have and hold the same to them,
their heirs and assigns, for ever, as fully to all intents and
purposes as any natural-born citizen or citizens may or
can do.

All purchase's of real estate made by emigrants resident
within this commonwealth, previous to declaring their
intentions to become citizens of the United States, and who
since purchasing the same have been naturalized in con-
formity with the laws of the United States on that subject,
shall be as valid to all intents and purposes, and shall be
construed to vest the title to the said real estate in the
purchasers as fully and absolutely as if they had been
citizens at the time they purchased the same.

In all cases where aliens have purchased real estate within
this commonwealth, and have sold the same, the said sales
shall be valid to all intents and purposes, and shall be
construed to vest the title to the said real estate as fully and
effectually as if the said aliens had been citizens at the time
of purchasing the same ; and in all cases where any alien
residing in this commonwealth who shall have purchased
or held real estate therein, and shall have died without
having been naturalized, the title thereof is hereby con-
firmed to his heirs who in case he had been a citizen would
have inherited the same, and there shall be no escheat by
reason of such alienage : Provided that nothing herein
contained shall in any wise affect or impair the vested rights
of other individual or individuals.—Dunlop's Laws of
Pennsylvania, page 325.

R 3
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New Jersey.

Any alien not the subject of any power at war with the

United States may purchase lands, tenements, and heredita-

ments within this stale, and shall hold the same to him or

her, and his or her heirs and assigns, for ever, as fully to all

intents and purposes as any natural-born citizen of the

United States may or can ; but shall not on that account

be entitled to vote or to hold any office of trust or profit in

this state.— 1846, April 10.

All purchases made by such aliens before the passage of

said Act confirmed and made as valid as if made after the

passage of the Act.

Any such alien to whom any lands in this state may
have descended from any ancestor, either alien or not, since

January 22, 1817, or would have descended or may or

would hereafter, in case such persons claiming by descent

were natural-born citizens of the United States, or to whom
any lands may have been or may hereafter be devised, shall

and may have and hold the same to him, her, or them, and
his, her, or their heirs and assigns, for ever, as fully to all

intents and purposes as any natural-born citizen of the

United States might, may, or can do.— Vide Nixon's Digest

of the Laws of New Jersey, 1855, page 6.

Delaware.

An alien residing in this state and having made decla-

rations according to law of his intention to become a citizen

of the United States, shall be capable of taking by deed or

will lands, tenements, and hereditaments in fee simple, or

for other estate, and of holding and of aliening the same,

and upon the decease of an alien having title or right by
purchase or descent, according to this Act, to any lands,

tenements, or hereditaments, the same shall descend and
pass in the same manner as if said alien were a citizen of

the United States ; and it shall be no objection to the

kindred, husband, or widow of such alien, or of any citizen

deceased, taking lands, tenements, or hereditaments by
virtue of the intestate law of this state, that they are aliens,

if they at the time of the death of the intestate reside

within the limits of the United States ; and any such kindred
being aliens and not residing within the limits of the United
States at the time of the intestate's death shall be passed by,

and the effect shall be the same as if they were dead.— Vide

Rev. Book, 1852, Tit. 12, sect. 1.

When title to real estate is claimed by descent by a person
capable at the time of the descent of inheriting, it shall be
no bar or interruption of such descent that the father,

mother, or other ancestor through whom the descent is

derived was an alien.

—

Id. sect. 4.

Maryland.

In this state, by the Code of Laws, Art. 481, it is provided

that aliens who are actual residents may take and hold
land, tenements, and hereditaments, acquired by purchase,

or to which they would (if citizens) be entitled by descent,

and may sell and dispose of the same ; provided, however,
that if any male alien shall acquire any title or interest in

any real estate, he shall within one year of the acquisition

of the same declare his intention of becoming a citizen, and
naturalize himself agreeably to the laws of the United States

within twelve months after his being capable of becoming a

citizen.

Provision is made enabling heirs of such alien to inherit

in case of his dying before making such declaration or

becoming a citizen after he had acquired property ; but
such heirs, if male, must comply with the provisions before
mentioned. In case of the alien himself, and if infants or

non compos mentis, the time for making such declaration, &c,
is to be computed from the time such alien shall arrive at

age, or become of sane mind. But such shall not be
capacitated to hold property as trustee for any alien or'

foreign corporation. Any free white female born within
the United States who has married a citizen of the United
States, and actually resides therein, shall have and enjoy
all the rights and immunities of a native-born citizen.

District of Columbia.

By law of Maryland passed Dec. 19th, 1791 (Laws of Mary-
land, Vol. II.), which was adopted as the law of the District

of Columbia by an Act of Congress passed 27th Feb. 1801,

at which time the Government took possession of the

District of Columbia, it is provided that any foreigner may
by deed or will to be hereafter made take and hold lands
within that part of the territory of Columbia which lies

within this state, and the same land may lie conveyed by
him and transmitted to and be inherited by his heirs or

relations as if he or they were citizens of this state ; provided
that no foreigner shall in virtue hereof be entitled to any
further or other privilege of a citizen. This law is still in

force in the District of Columbia.

The Supreme Court of the United States has decided
that a person born in a foreign country, who has already
become a citizen by naturalization, is not within the pro-

visions of this Act. His after-purchased lands vest in him
as a citizen and are transmitted as such, and not in virtue

of a capacity acquired under this Act, and therefore cannot
be transmitted as lands which he had acquired while an
alien might be to relations who are foreigners.

The statute of 11 & 12 William III. eh. C, was in force

in Maryland at the time of the cession, and is still in force

in the District of Columbia. It removes the common-law
disability of claiming title through an alien ancestor, but it

does not apply to a living alien ancestor, so as to create a
title by heirship, where none would exist by the common
law, if such living alien ancestor were a natural-born subject

or citizen.

Ohio.

It is lawful for any and all aliens that now may have, or

hereafter shall be entitled to have, within this state,

lands, tenements, or hereditaments, either by purchase,

gift, devise, or descent, to hold, possess, and enjoy the same
as fully and completely as any citizen of the United States

or of this state can do, subject to the same laws and regu-
lations, and not otherwise.

Iowa.

Foreigners who are or who may hereafter become residents

of this state shall enjoy the same rights in respect to the pos-

session, enjoyment, and descent of property as native-born

citizens.

Indiana.

Any alien who has come or may hereafter come into this

state, and who shall have filed in any court of competent
jurisdiction the declaration of his intention to become a

citizen of the United States, or shall make oath in writing

before any officer authorized to take proof of deeds to be
recorded that he is a resident of this state, and intends

always to be a resident of the United States, and become a

citizen thereof so soon as he can be naturalized, shall be

authorized and enabled to hold lands to him, his heirs and
assigns, which oath must be recorded in the Recorder's

office of the county or district in which such lands are

situate.

But such alien has no power to convey or devise real

estate before he shall be naturalized. If he died within six-

years without being naturalized, his heirs or devisees, being

citizens of the United States, or being aliens and complying
with the foregoing provisions, shall take or inherit.

An alien purchasing or acquiring lands when incapable of

holding the same, shall hold the same if naturalized before

office found, and if he die after having declared his intention

to become a citizen, and before naturalization, his widow
and heirs, if they have made or shall make declaration of

their intention to become citizens, shall take the estate. If

an alien die as last aforesaid, leaving no heirs in the

country capable of inheriting, his widow and family, or

coming to the United States, and making declaration ;.*

aforesaid, may take the estate.

Illinois.

All aliens residing in this state may take by deed, will.

or otherwise, lands and tenements and any interest therein,

and alienate, sell, assign, and transmit the same to their

heirs or to any other persons, whether such heirs or other

persons be citizens of the United States or not, in the same
manner as natural-born citizens of the United States or of

this state might do. and upon the decease of any alien

having title to or interest in any lands and tenements, shall

pass and descend in the same manner as if such alien w< re

a citizen of the United States; and it shall be no objection

to any persons having an interest in such estate that they

are not citizens of the United States, but all such persons

shall have the same rights and remedies, and in all things

be placed on the same footing, as natural-born citizens and
actual residents of the United States.

The personal estate of an alien dying intestate, who at the

time of his death shall reside in this state, shall be dis-

tributed in the same manner as the estates of natural-born

citizens, and all persons interested in such estate shall be

entitled to their proper distributive shares thereof, under
the laws of this state, whether they are aliens or not.

Minnesota.

In this state any aliens may acquire and hold lands or

any right thereto or interest therein by purchase, devise, or

descent; and he may convey, mortgage, and devise the

same ; and [if he shall die intestate the same shall descend

to his heirs ; and in all cases such lands shall be held.
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e 'imaged, devised, or mortgaged, or shall descend in like

manner and with like effect, as if such alien were a native

citizen of this territory or of the United States.

This is done by a statute of the state, which confirms at

the same time all titles to lands before conveyed by aliens.

Nebraska.

By a law passed when Nebraska was a territory, the same
provisions are made in regard to aliens as are above made in

Minnesota, and this is now in force in the state, placing

aliens on an equal footing with native-born citizens as far

as the holding and transmission of real estate is concerned.

Nevada.

'ITiis state, by section 16 of the first article of its Consti-

tution, treats aliens with the greatest liberality. The section

is as follows :
—" Foreigners who are or who may hereafter

"
1 iccome bond fide residents of this state shall enjoy the

" same rights in respect to the possession, enjoyment, and
" inheritance of property as native-born citizens."

Wisconsin.

No distinction shall ever be made by law between the

resident aliens and citizens in reference to the possession,

enjoyment, or descent of property (Constitution of February
1 S 19). Any alien may acquire and hold lands, or any right

thereto, or any interest therein, by purchase, devise, or

nt. and he may convey, mortgage, and devise the same,

:md if he shall die intestate the same shall descend to his

heirs, and in all cases such lands shall be held, conveyed,

mortgaged, or devised, or shall descend in like manner
;;nd in like effect, as if such alien were a native-born

citizen of this state or of the United States. A woman
bi ing an alien shall not on that account be barred of her

dower, and any woman residing out of the state shall be

entitled to dower of the lands of her deceased husband,

lying in this state, of which her husband died seised, and
the same may be assigned to her or recovered by her

in like manner as if she and her deceased husband had been
residents within the state at the time of his death.

Kansas.

Xo distinction shall ever be made between citizens and
aliens in reference to the purchase, enjoyment, or descent

of property.— Constitution of 1859; Bill of Rights, sect. 17.

All aliens may take by deed, will, or otherwise lands,

tenements, and any interest therein, and alienate, sell,

assign, and transmit the same to their heirs or any other

persons, whether citizens of the United States or not ; and
upon the demise of any alien his lands shall descend as if

he were a citizen.—Act of February 24, 1864.

Kentucky.

Any person emigrating to this state with intent to reside

therein may purchase and hold lands and real estate, and
pass the same by descent, devise, or otherwise, as a natural-

born citizen of Kentucky.—Act of February 28, 1835.

Oregon.

White foreigners who are or may hereafter become
residents of this state shall enjoy the same rights in respect

to the possession, enjoyment, and descent of property as

native-born citizens.— Const, of Oregon, Art. 1, sect. 31.

A woman being an alien shall not on that account be

barred of her dower, and any woman residing out of the

state shall be entitled to dower of the lands of her deceased

husband, lying in this state, of which her husband died

seised, and the same may be assigned to her or recovered

by her in like manner as if she and her deceased husband
had been residents within the state at the time of his death.

—Stat, of Oregon, 1845-1864, chap. 14, sect. 21.

California.

Aliens shall hereafter inherit and hold by inheritance real

and personal estate in as full a manner as though they were
native-born citizens of this or the United States ; provided
that no non-resident foreigner or foreigners shall hold or

enjoy any real estates situated within the limits of the state

i

(' California five years after the time such non-resident
foreigner or foreigners shall inherit the same ; but in case

such non-resident foreigner or foreigners do not appear or

i such estate within the period in this section before

mentioned, then such estate shall be sold upon information

of the Attorney-General according to law, and the proceeds
in the treasury of said state for the benefit of such non-
resident foreigner or foreigners, or their legal representatives,

to be paid to them by the treasurer of said state at any time
within five years thereafter, when such non-resident
foreigner or foreigners, or their representatives shall
produce evidence to the satisfaction of the treasurer and
bondholder of states that such foreigner or foreigners are
the legal heirs to and are entitled to inherit such estate.

—

Stat, of California, 1856, ch. 116 sect. 1.

Michigan.

By the Constitution of Michigan aliens who are or who
may hereafter become bondfide residents of this state, shall

enjoy the same rights in respect to the possession, enjoy-
ment, and inheritance of property as native-born citizens.

—Const. 1850, Art. 18, sect. 13.

Missouri.

Aliens residing in the United States who have made a
declaration of their intention to become citizens of the
United States by taking the oath required by law, and all

aliens residents of this state, are capable of acquiring real

estate in this state by descent or purchase, and of holding
and alienating the same, and shall incur the like duties and
liabilities in relation thereto as if they were citizens of the
United States.

Aliens acquiring real estate by descent or devise, and
incapable of holding the same by reason of their alienage,

may sell and convey any real estate so acquired within three
years after settlement of the estate of the deceased.—Act
of November 17, 1855. ; Revised Statutes of 1856, chap. v.

Virginia.

Aliens residing in the state who shall make oath before

some court of record in said state, declaring his intention

to continue to reside therein, may inherit, purchase, and
hold real estate as if he were a citizen of the state, and may
alienate and devise the same, and it shall descend if he die

intestate, and the alien devisee or heir may take and hold
the land, provided he be, or shall within five years become,
a resident of the state, and make the declaration above
presented of intention to continue to reside therein.

The wife of a citizen of the United States, and anyone
whose father or mother was at the time of his birth a
citizen, though born out of the United States, may take and
hold real estate by devise, purchase, or inheritance..—Code
of 1860, Tit. 33, ch. 115, sect. 1, 2, 3, 4.

Florida.

Aliens of any country or nation whatever may purchase,
hold, enjoy, sell, convey, or devise any lands and tenements
in this state, to the same extent and with the same right

as citizens of the United States, and may derive title by
descent through aliens.—Acts of Nov. 17, 1829, and Feb.

17, 1833 ; Digest, Tit. 2, sect. 3 and 1.

West Virginia.

This state, it is understood, has adopted the law of

Virginia in regard to this subject. A new code is now in

preparation, and not accessible.

Alabama.

There is no modification of the common law in this state

in favour of aliens.

Louisiana.

The common law (until recently) has not prevailed in this

state. In Phillips v. Rogers, et at, 5 Martin, 752, the

Supreme Court of Louisiana awarded to the plaintiff, an
alien residing in Ireland, the whole estate, real and personal,

of his deceased brother, a resident of that state. It is

understood that the common law has been or is about to be
adopted in Louisiana.

North Carolina.

There is no modification of the common 1, ,' in this state

in favour of aliens.

Georgia.

The only modification of the common law in respect of

aliens is in this—that if land be devised or descend to an

alien, it shall be sold by the legal representatives of the

deceased, and the proceeds be paid over to the heir or

devisee.—Code of 1860, chap. vi. sect. 2628.

Texas.

Any alien being a free white person shall have and enjoy

in the state of Texas such civil rights as are or shall be

R 4
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accorded to American citizens by the laws of the nation to

which such alien shall belong, or by the treaties of such

nation with the United States.

Aliens may take and hold any property, real or personal,
; n this state by devise or descent from any alien or citizen,

in the same manner in which citizens of the United States

may take and hold real or personal estate by devise or

descent within the country of such alien.

Any alien being a free white person who shall become a

resident of this state, shall, in conformity with the

naturalization laws of the United States, have declared bis

intention to become a citizen of the United States, shall have

the right to acquire and hold real estate in this state in the

same manner as if he was a citizen of the United States.

—

Laws of Texas, 1853-54, chap. 71, sect. 1, 2, 3.

of lands or tenements, the Eame shall, if such alien shall

have been naturalized under the law of the United States,
descend to his or their heirs according to the laws of descent
in this state ; but if such alien or aliens, owning or holding
lands within this state, shall die without having been natu-
ralized, then such lands shall be sold as an escheat, in the
mode prescribed therefor, and the money arising from such
sale shall be paid into the treasury of this state, subject to
the claim of the heirs or next of kin of such decedent who
shall be entitled thereto, alter deducting the expense of

converting such lands into money and putting the same
into the treasury of said state; provided such heirs or
next of kin shall apply for the same within six years from
the time such money shall be placed in the treasury of this

state.—Rev. Code, 1857, chap. 36, sect. 9.

South Carolina.

By an Act of this state any citizen or alien -who has

entered into any bond fide contract, or who has received

any grant or deed of conveyance for or relating to any real

property in this state, or whose titles are derived from or

through aliens, either mediately or immediately, may and
shall hold and enjoy the same in fee simple, or for any

less estate, according to the nature of his contract, grant, or

deed, any law, usage, or custom to the contrary notwith-

standing ; provided, however, that every alien shall, before

he be entitled to the benefits of the Act, declare his or her

intention of becoming a citizen of the United States.

—

Vol. V. Statutes, page 547, s. 1.

By the second section of same Act aliens can devise and
convey the property acquired by virtue of the Act to

children and grandchildren who were born previously to the

acquisition of the property ; and in case of non-alienation, or

of dying intestate the property, is distributable among their

relations under the Distribution Act of the state; provided,

however, that the child, grandchild, or distributee to whom
the property is conveyed, devised, or distributed, as the case

may be, shall within 12 months become a resident of the

state, and a citizen thereof as soon as the laws permit.

Arkansas.

Aliens residing in the state who have made declaration

according to law, of their intention to become citizens of

the United States, are capable of taking by deed or will,

and holding, aliening, or devising real estate. And upon
the decease of any alien having title by purchase or descent,

according to this Act, of any real estate, it shall descend

and pass as if such alien were a citizen of the United States,

and the husband, widow, or kindred of the deceased alien,

or of any citizen may inherit, notwithstanding they are

aliens, if at the time of the death they arc resident within

the United States.—Act of December fi, 1837 ; Digest of

Statutes, 1848, chap. 9.

Tennessee.

An alien may take and hold real estate in this state by
purchase, inheritance, or in any other way which may be

agreed upon by treaty between the United States and the

country of which he is a citizen or subject.

Any alien resident in this state who has legally declared

his intention, under the Naturalization Laws, to become a

citizen of the United States, may take and hold, dispose of,

or transmit by descent any real estate as a native citizen.

An alien who is resident in the United States at the time

of the death of an intestate, and lias declared, or shall within

12 months thereafter declare, his intention to become a

citizen, shall be capable of inheriting the estate of such
intestate.

Mississippi.

Aliens residing in this state may acquire and hold real

estate therein by purchase, gift, devise, or inheritance, and
may, after they have been naturalized according to the laws

of the United States, convey the same as other citizens of

the United States.

Hereafter whenever any alien residing in this state who
may lawfully hold land therein shall die seised or possessed

WURTEMBERG.
My Lord, Stuttgart, June 24, L868.

I have had the honour to receive your Lordship's
despatch of the Kith inst., requiring information as to the
disabilities to which aliens are subject in Wurtemberg.

I am able to reply without loss of time that the 'Wur-
temberg Legislation on this subject is extremely liberal and
is based entirely on reciprocity. An alien establishing

himself in this country can claim by law every advantage
and liberty possessed by a Wurtemberg subject desirous of
settling himself in a commune to which by birth he does
not belong if a similar liberty be granted to Wurtemberg
subjects in the country of the alien in question. In a con-
trary case the law reserves to the authorities the right of
refusing to the aliens privileges which would not be enjoyed
by Wurtembergers in the foreign country in question, but
the exercise of this right by the authorities is very seldom
practised, and would be so only under special circumstances.

In the case of an alien purposing to practise any trade or

industry in Wurtemberg all that is required is that he shall

establish his nationality and furnish proof, if called upon to

do so, (and this last does not often occur), of the right of

Wurtembergers to do the like in the alien's own country.

A case of this nature has, however, lately come before me,
where difficulties were thrown in the way of a British

subject employing workpeople in a particular fancy manu-
facture practised successfully in a ^ urtemberg town. The
individuals who had hitherto had this trade in their hands
were jealous of the Englishman's interference and success

and the probable consequent rise of prices of labour in the

manufacture in question, and notwithstanding the manifest

advantage to the town which the competition occasioned,

the Englishman was so far incommoded as to be threatened

with prohibition of his further proceedings by the authorities

there, unless he produced his passport and a certificate

from Her Majesty's Legation that a Wurtemberg subject

would be permitted to engage in a similar trade in London.
The man came to Stuttgart and after being supplied with

the papers in question no further obstacle is interposed to

his undertaking.
There is a certain latitude in the authority of the police

with regard to aliens establishing themselves in Wurtemberg
by which if the latter should conduct themselves in a

disorderly manner or render themselves obnoxious to the

public peace or propriety or even to the Government
Authorities they may be summarily sent out of the country,

but the same right is exercised by the authorities of any
commune in the country against Wurtembergers not be-

longing to it. and who can be under the above circumstances

turned out of the place.

It may therefore be answered to your Lordship's question

that no disabilities exist in Wurtemberg against aliens who
may purchase real property and inherit the same as freely

as natives.

I have instructed Mr. Baillie to report to me upon the

state of the law in the Grand Duchy of Baden on the above

subject.

I have. &C,

E. C. R. Gordon.
The Right Honourable Lord Stanley,

&c. \c. &c.
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RIGHT OF ALIENS TO HOLD LANDS.—COLONIAL AND INDIAN LAWS.

MEMORANDUM BY MR. ABBOTT.

Aliens are debarred by the common law of England from

holding, inheriting, or transmitting landed property, for,

being under a foreign allegiance, they are supposed to be

incapable of rendering service and homage to the Sovereign

of England, from whom it is a settled principle of tenure

that the title to all lands in the kingdom is primarily

derived.

That the forfeiture to the Crown of lands held by aliens

has been enforced from a very early period appears from

17 Edward the 2nd Stat. 2 cap. 12 : "That the king should
" have escheats of the lands of Normans, of whose fee
'•" soever they were, saving the service appertaining to the
" chief lords of the same fee; and this also was to be
" understood, that if any inheritance descended to any
" that was born in the parts beyond the sea, whose
" ancestors were, from the time of King John, under the
" allegiance of the kings of France, and not of the kings
" of England, as then late it had happened of the barony
" of Monmouth, after the death of John de Monmouth
" (whose heirs were of Britain and other places), king
" Henry, by the foresaid occasion, recovered many escheats
" of Normans' lands out of the fees of other men, and
" gave them to be holden of the chief lords of the fee, by
" the services due and accustomed therefore."

" An alien is entitled to purchase in fee simple lands,
" tenements, or hereditaments, although he cannot hold
" them, for, upon office found the king shall have them

;

" and even on a covenant to stand seised, a use will arise

" for an alien ; but of course the same result will follow
" as in the case of a purchase, and the same would take
" effect where an alien purchased lands in joint tenancy

;

" and the king would, on office found, be entitled to a
" moiety."

" With respect to copyholds, it appears to be doubtful
" what rights an alien may acquire therein, for the lord is

" not to be prejudiced by losing his services and fines ; but
" it is laid down in Watkins on Copyholds that an alien

" cannot be a copyholder ; and it should seem that if an
" alien purchases any copyhold property it would escheat
" to the lord. However, the title of an alien in all respects

" will be good against all persons except the Crown in

" the case of freeholds, and as against the lord in case
" of copyholds."—(Hansard's "Law Relating to Aliens,"

1814, pp. 131-133.)

Previously to the Act 7 & 8 Vict. c. 66 aliens could not

take houses on lease for a term of years without danger of

forfeiture.

The statute 32 Henry the 8th, cap. 1(1, enacted that

no alien strangers, not being denizens, should take any
leases of houses, under a penalty of hi. ; and all leases

granted to strangers, artificers, or handicraftsmen, born out of

the King's obeisance (not being denizens) of any dwelling-

house or shop within this realm, or any of the King's

dominions, are declared to be void, and of no effect ; and
the person so taking such lease forfeits 100/. and the person

letting, 100/. more ; one moiety to the king, and the other

to him that will sue for the same.

Lord Coke explains the law as follows :
" As to a lease

" for years of a house for the habitation of a merchant
" stranger, being an alien, whose king is in league with ours,
" and a lease for yeares of lands, meadows, &c, upon office

" found, the king shall have it ; but of a house for habita-
" tion he may take a lease for years, as incident to com-
" merce, for without habitation he cannot merchandize or
" trade. But if he depart or relinquish the realm the king
" shall have the lease. So it is if he die possessed thereof,
" neither his executors or administrators shall have it, but
" the king ; for he had it only for habitation as necessary
" for his trade or traffique, and not for the benefit of his
" executor or administrator. But if the alien be merchant,
" then the king shall have the lease for yeares, albeit it were
" for his habitation ; and so it is if he be an alien enemie
" And all this wa3 so resolved by the judges assembled
" together for that purpose in the case of Sir James Croft.
" Pasch. 29, of the reigne of Queene Elizabeth."

Upon the report of the Aliens Committee of 1813, the

law relating to aliens holding personal and leasehold pro-

perty was amended by the fourth and fifth clauses of the

Act 7 and 8 Vict. c. (16.* (Naturalization Act, appended to

my memorandum, Addenda I.)

* With regard to tin; question of aliens holding real property, the
Committee reported, " Several of the witnesses examined by the Com-
" mittee expressed a decided opinion that it would be expedient to
" permit aliens t<< acquire real property in this country with the same
" facility as in France and other European states. It is contended that

22112.

IV. And be it enacted, that from and after the passing

of this Act every alien, being the subject of a friendly State,

shall and may take and hold, by purchase, gift, bequest,

representation, or otherwise, every species of personal pro-

perty, except chattels real, as fully and effectually, to all

intents and purposes, and with the same rights, remedies,

exemptions, privileges, and capacities as if he were a
natural-born subject of the United Kingdom.

V. And be it enacted, that every alien now residing in,

or who shall hereafter come to reside in, any part of the

United Kingdom, and being the subject of a friendly State,

may, by grant, lease, demise, assignment, bequest, repre-

sentation, or otherwise, take and hold any lands, houses, or

other tenements, for the purpose of residence or of occupa-

tion by him or her, or his or her servants, or for the purpose

of any business, trade, or manufacture, for any term of

years not exceeding twenty-one years, as fully and effectually

to all intents and purposes, and with the same rights,

remedies, exemptions, and privileges, except the right to

vote at elections for members of Parliament, as if he were a

natural-born subject of the United Kingdom.
Doubts having arisen whether the Act 7 & 8 Vict. c. 66, of

1844, extended to the colonies, an Act was passed in 1847
(10 & 11 Vict. c. 83) declaring that it did not extend to the
colonies, and that all laws, statutes, or ordinances duly
passed or to be passed within Her Majesty's colonies or

possessions abroad conferring the privileges of naturalization

within the limits of such colonies were valid, subject to the
usual confirmation by the Crown.
The Acts of the Imperial Parliament constituting various

colonies with independent legislatures have expressly pro-

vided that the local legislatures should have power to deal

with questions of land tenure, and certain colonies have
accordingly made provisions by which aliens are enabled,

within their limits, to hold land either absolutely or on
lease.

Canada.

By the Act of the Dominion of Canada (cap. 66 of 1868)
no power is given to aliens who have not been naturalized

to hold, inherit, or devise lands.

But by a Consolidation Act of Canada (now the provinces

of Ontario and Quebec) cap. 8. s. 9, and a later Act, cap. 16

of i860, aliens have the same power as to holding, devising,

&c. lands ai natural-born or naturalized subjects of Her
Majesty. And the 9th section of the former Act is expressly

kept alive by the Act of the Dominion.
In Nova Scotia, aliens were empowered to hold, devise,

&c. lands by c. 34 of Revised Statutes, sect. 1, and this

section is expressly kept alive by the Act of the Dominion.
In New Brunswick there doe3 not appear to have been

any like power conferred on aliens.

Newfoundland.
No power is conferred upon aliens who have not been

naturalized, of holding, &c. lands. There is a general

Naturalization Act, 20 Vict. c. 8.

Prince Edward Island.

By Act of 22 Vict. c. 4. (1859) aliens are empowered to

hold, &c. land up to the limit of 200 acres.

British Columbia.

The colonies of British Columbia and Vancouver Island

were united into one colony, " British Columbia," by Im-
perial Act, 29 & 30 Vict. c. 67. ; and by a subsequent Local

Act, No. 37 of 1867, s. 10., which applies to the whole colony,

aliens are empowered to hold lands as if they had been
natural-born British subjects.

Cape of Good Hope.

By an Act, No. 8 of 1856, all former laws, customs, or

usages inconsistent with the Act are repealed, and from its

" foreigners are allowed to hold property in the funds to any extent

;

" that by paying the cost of letters of denization they may acquire a
" legal right to hold any extent of land ; that the law which forbids an
" alien to hold land is openly and easily evaded; and that this law,
" with all others to which the State cannot command obedience, would
" be much better abandoned and repealed. On the other hand, it has
" been remarked that were a better system of conferring native rights
" on foreigners adopted, and were the process rendered less expensive
" and more expeditious than at present, little practical evil would accrue
" from rendering a foreigner's capacity to hold land dependent on natu-
" rnli/.ation ; and that as in Great Britain certain civil and moral
" duties are considered to be attached to the possession of landed pro-
" perty, which could hardly be performed by non-resident aliens, it

" would bo woll for the State, on this ground, to reruse the capacity of
" holding real property to foreigners not domiciled in this country,"
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promulgation (4th June 1856) aliens may purchase, acquire,

and own, fixed property in the colony, in like manner as

natural-bora subjects. Hut beyond this nothing in the

Act is to be taken as naturalizing any aliens, or bestowing

upon them any of the privileges conferred by deeds of

burghership.

Natal.

By Ordinance No. 6 of 1856, aliens are empowered to

purchase or hold transfers of lands upon certain conditions,

viz. :—The right does not extend to a period beyond that

of four years from the date of registration of the transfer,

and aliens may not alienate, without license of the Governor ;

and , further, a fine is imposed unless letters of naturalization

be taken out within four years from registration of the title.

By Ordinance No. 7 of 1858, aliens are empowered to

hold and give transfers of fixed property in the manner of

natural-born subjects.

Under the law No. 1 of 1860 any alien who shall be the

owner of landed property within the colony and registered in

his name of not less a value than 800?. is enabled to obtain

naturalization without a previous residence of five years, as

required from other aliens.

New South Wales.

By the Colonial Act 11 Vict. c. 39, 1847, aliens subjects

of a friendly state, may without being naturalized hold every

species of personal property, except chattels real. But for

the purposes of residence or trade they may hold land and
houses for 21 years, with all the privileges of natural-born

subjects, except that of voting at elections of members of

the Legislative Council.

The law is therefore practically the same as in England.

Queensland.

The position of aliens is regulated by the Aliens Act

of 1867 (31 Viet. No. 28), the provisions of which as

regards aliens holding lands and houses are similar to those

of the aforesaid New South Wales Act 11 Vict. c. 39, of

which colony Queensland formed part until its separation

in 1859.

Victoria.

The "Aliens Statute, 1865 " (28 Vict. No. 256), provides

that alien friends resident in the colony may inherit, acquire,

hold and dispose of every description of property, whether

real or personal, in the same manner as natural-born sub-

jects of the Crown, and all dispositions of property made
before the passing of the Act to or by such aliens are

declared to be valid.

South Australia.

By the Aliens Act, No. 5 of 1864, every person born of a

mother who is a natural-born or naturalized subject is

capable of holding real or personal estate.

Aben friends may hold every description of property

whether personal or real.

Western Australia, Tasmania.

No power is conferred upon aliens who have not been

naturalized of holding lands.

New Zealand.

The provisions of the Alien Act, 1866 (30 Vict. No. 17-),

are the same as in New South Wales.

Ceylon.

No power is conferred upon aliens who have not been
naturalized of holding lands. Special Acts of naturalization

are passed in each case.

Bermuda.

The provisions of the Act, No. 1 1, of 1857, are practically

the same as those in New South Wales.

Bahamas.

By an Act, 25 Vict. c. 15, aliens are empowered to hold

lands, houses, &c, for any term not exceeding 21 years,

with full rights as natural-born subjects, except right of

voting, <S;c. ; and the Governor is empowered to grant

licenses to any company formed of aliens to hold lands for

the purposes for which such company may be formed.

Jamaica.

The Colonial Act, 14 Vict, c.40, May 1851, confers the

same privileges on abens with regard to leaseholds as the

English Act.

By 22 Vict. c. 1 (November 1858) every "immigrant"
(i.e., person introduced at the public expense from certain

specified places) who may obtain or become entitled to a

certificate of industrial residence, becomes entitled to all the

privileges of a natural-born subject within the colony.

Turks and Caicos Islands.

By Ordinance No. 8, of 1857, (passed 17th October 1857
and confirmed 13th February 1858,) abens may hold lands,

salt ponds, &c. (except salt ponds at Turks Island) on
lease not exceeding 21 years, which lease may be renewed
at the end of the term.

British Guiana.

Letters of naturalization are required to enable aliens to

hold property in shipping but not to enable them to hold or

bequeath property, or to qualify them for civil rights and
duties within the colony.

Barbados.

By a local Act (28 & 29 Vict. c. 4), aliens may hold

leases for purposes of residence or occupation for any term
not exceeding 21 years.

Trinidad, St. Vincent, Grenada, St. Lucia,
Antigua, Dominica, Tobago.

No power is conferred on aliens who have not been
naturalized of holding lands. In some of these islands,

special Acts of Naturabzation are passed for each person

;

in others, as St. Vincent and Grenada, there are general

Acts of Naturalization.

Nevis.

By Aliens Act of 1856 (No. 77), alien friends may take

and hold lands by purchase or otherwise, as if they were
natural-born subjects of Her Majesty.

St. Kitts and Anguilla.

By a local Act, No. 12/, February 3, 1857, all domiciled

or resident liberated Africans are to be deemed natural-born

subjects and capable of holding real or personal estate. As
are also the children, wherever born, of a mother a natural-

born subject.

Abens, subjects of a friendly state, may acquire and hold

either real or personal estate as effectually as natural-born

subjects, but they are not thereby made capable of becoming
members of the Council or of the Assembly, nor of voting

at the election of members of the Assembly.

Gibraltar.

By Order in Council of 1859 aliens, who have been
resident and domiciled for 15 years, or who, if resident and
domiciled for less than 15 years, have obtained the Go-
vernor's special bcenses, may hold lands, as if they were

British subjects.

Sierra Leone.

By the Imperial Act 16 & 17 Vict. c. 86 (20th August
18531 liberated Africans, domiciled or resident in Sierra

Leone, are to be deemed within the colony to be natural-

born subjects and capable of holding and transmitting any
estate real or personal within the colony. Power is, however,

given to the local legislature to alter or repeal any of the

provision of the Act so far as they relate to the right to real

property.

Honduras.

The Naturalization Act 18 Viet. c. 18 (July 19, 1855) is

the same as the South Wales Act.

By the 23d Sect, of the Immigration Act, 24 Vict. c. 5

(1861), every immigrant born out of the British dominions
who shall have obtained or become entitled to a certificate

of industrial residence is entitled to all the privileges of a

naturabzed alien, except the capability to become a member
of the Assembly, which privilege, however, may be allowed

by the superintendent.

IIONG KONG.

By the Colonial Ordinance. No. 2 of 1853, aliens may
acquire and dispose of real estate within the colony as effec-

tually as natural-born subjects.

[The foregoing information, so far as it relates to the

colonies, is in part compiled from the Colonization Circular,

No. 27. 1868, issued by the Emigration Commissioners,

and has been revised by Mr. Holland, Legal Adviser

to the Colonial Office.]

India.

Lord Brougham in the case of the Mavor of Lyons v. The
East India Company, cited in " Hansard's Law relating to
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Aliens," said, with regard to the right of aliens to hold
leasehold and freehold properly in India, "No instance has
" been produced, indeed, it is agreed on all hands that no
" instance has ever existed of a forfeiture to the Grown for
" this cause. There is no such thing known in those parts
" as an inquisition of office, or any analogous proceeding,
" or any proceeding whatever for entitling the Crown, or
" those exercising its delegated authority, to the real estate
' or chattels real of aliens within the district. When those
" foreigners die their real estates have descended to their
" heirs, or been taken by their devisees, or been administered
" as assets by their executors, without any claim ever having
" been made by the sovereign power, which would here in
" England have been entitled without any office. Eject-
" ments have been brought, and the parties in possession
" have never been advised to set up the defence that the
" lessor of the plaintiff claimed by descent from an alien

;

" and dower has been assigned to widows alien also."

—

Moore's Privy Council Cases, vol. i. p. 175.

It appears from the printed " Proceedings of the Govern-
ment of India Revenue, March, 1868," that a report has

been prepared by that Government on the state of the law
as to the right of aliens to hold lands in India.

This report states that the point was fully raised in the

year 1834, when, in the case of General Claude Martin's

will, "it was distinctly held by the Supreme Court at
" Calcutta that the English law as to aliens had never been
" introduced into India. . . . This decision gave rise

" to considerable excitement at the time, and the Govern-
" ment of India addressed the Court of Directors very
'* strongly on the subject."

The decision of the Calcutta Court was confirmed on
appeal by the Privy Council in the judgment of Lord
Brougham above quoted.

Lord Brougham's ruling was accepted as the law on the

subject by Sir C. Jackson, as Advocate-General in 1852.

It seems from the " Proceedings " that it may be open
to doubt " whether the English alien law has, in effect,

" been extended to India by any more recent legislation,

" either English or Indian, and whether the transfer of the
" executive administration in India from the Company to
" the Crown, by the 21st and 22d Vict. c. 106, has in any
" way affected the case."

There is nothing in the Indian law disabling aliens, as

being aliens merely, from holding lands. But there have
been special regulations showing the jealousy with which
the acquisition of land bv alien Europeans has been re-

garded—Benqal Regulations of 1/93, 1795, 1803, 1813.

Bombay, 1827.

Indeed, up to 1834 no European, whether British or

alien, could acquire land or rights in land except in certain

specified cases, or by the permission of the Governor-
General in either Bengal or Bombay. The law in Madras
was not so accurately defined, but was substantially the

same.

An Act of 1837, the draft of which was drawn by Lord
Macaulay in 1835, was passed partly to clear up doubts
which had arisen under the Charter Act of 1833, regarding
the nature of the estate which European British subjects

could hold in land in India.
" In the original draft of that Act, in Lord Macaulay's

handwriting, stands, " It shall be lawful for any subjects of

His Majesty to acquire and hold," &c.
But in the course of circulation the words " subjects of

His Majesty " were struck through, and the words " any
person of whatever nation " substituted. Eventually the

original words were restored, and the Act passed accord-
ingly.

The jealousy with which the residence of Europeans, and
especially alien Europeans, in the interior was looked upon
by the East India Company is ascribed to the doubts
which existed as to the jurisdiction of the company over
such Ewopean residents.

As a matter of fact, nevertheless, the courts of the East
India have long since assumed (as early as 1796) and
exercised, without demur, such jurisdiction.

The report of the " Proceedings " concludes with a recom-
mendation " that there is no longer any reason of good
" policy why European foreigners should not be placed in
" the same position as European British subjects with
" respect to holding land in India. ... In practice
" European foreigners have resided without let or molesta-
" tion, and have even held landed property all over India
" for the past forty or fifty years at least. . . .

" On the other hand, there are valid objections to the
" state of the law as it now exists. It disinclines cautious
" foreigners against acquiring property, and . . . it is

" quite possible that it may be made an instrument of
" private annoyance and injury. . . . During the Indigo
" disturbances in 1860-61, one of the most turbulent and
" unpopular of the Indigo planters in Behar was a
" Spaniard, Mr. Tolano, who was not at that time even
" naturalized, and who had no special permission to hold
" land. . . . Had the state of the law been known it

" would certainly have been taken advantage of by his
" native opponents, to his great injury and loss."

In accordance with this recommendation the following
minute was issued on the 11th of April, 1868 (" Pro-
'•' ceedingsof the Government of India, Home Department,
" Legislative. April, 1868 ") :—

" The Governor-General in Council has considered it

expedient that all the Regulations and Acts which provide

against the acquirement of land by Europeans in India

should be repealed.

"2. They have no effect as regards Europeans, being
British subjects, since Act IV. of 1847, and they can there-

fore operate only against European foreigners.
" 3. His Excellency in Council considers that the reten-

tion of these lands, as they now stand, is not only unne-
cessary and invidious, but might afford an opportunity for

malicious injury.
" 4. His Excellency in Council accordingly caused all

the existing Bengal Laws and Regulations of this nature to

be included in the bill for repealing certain enactments
which have ceased to be in force or have become unne-
cessary, which became law as Act VIII. of 1868, on Thurs-
day the 2nd instant.
" 5. It is understood that both the Governments of

Madras and Bombay have similar repealing bills under
consideration.

" Resolved, That the attention of the Governments of

Madras and Bombay be drawn to the expediency of re-

pealing any laws affecting the free acquirement and enjoy-

ment of immoveable property, or rights in such property,

by European aliens which may exist in the code of either

Presidency, as, for example, the Bombay Regulation

XXIII. of 1827, sections 3 and 4, and the Madras
Regulation of 1803, section 41."

Chas. S. A. Abbott.
Woodside, Lynmouth, Barnstaple,

September 24, 1868.

APPENDIX No. IV.

POSITION OF ALIENS AND NATURALIZED ALIENS IN ENGLAND.

1.

—

Case of Mr. Brandauer.

Sir, 5, Berners Street, W., 12th June 1868.

A cliext of ours, Mr. Charles Henry Imanuel Bran-
dauer, a native of Stuttgard, has for several years, first in
partnership and then alone, been the proprietor of a steel

pen manufactory at Birmingham giving employment to a
large number of "hands."
He ha3 also a place of business at Vienna, where he is in

partnership with his father-in-law, Mr. Kuhn, trading under
the firm of " Carl Kuhn & Co.," a house of respectability
and standing.

The factory at Birmingham is of freehold tenure. Mr.
Brandauer's former partner was a naturalized British sub-
ject but it was found on examining the documents of title

on dissolution of partnership, that from a slight oversight

in one of them a forfeiture to the Crown had taken place of at

least a portion of the factory, Mr. Brandauer being an alien.

On a careful investigation it was found that the only
safe way of curing this defect was that the Crown should
hold an inquisition at which the property was declared
forfeited, and under the powers which the Crown has in

such cases the property was then rc-granted to a trustee

nominated by Mr. Brandauer upon trust for sale.

S 2
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We should mention that previously Mr. Brandauer had

made strennous efforts to become naturalized, but from the

circumstance of his not continuously residing in England

this was refused.

He resides in England frequently but not constantly.

As the whole of the subject of naturalization has we
presume been referred to the present Commission, it is

desirable that the case of Mr. Brandauer, which is no doubt

one of a class should be brought before the Commissioners

with a view to the modification of the law.

It does seem very desirable that foreigners who are

wishful to invest capital in England in a manner to give

employment to large numbers of the English population

should not be deterred from doing so by such technicalities.

We are, &c.

Bailey, Shaw, Smith, & Bailey,

To the Secretary to the Royal

Commissioners on the Laws of Naturalization.

5, Berners Street, London, W.,
Sir, June 26, 1868.

With reference to our letter to you of the 12th

instant and your letter to us of the 15th instant, we beg to

apprise you that our client, Mr. Brandauer is in London
to-day. He purposes being at Birmingham to-morrow
unless you or the Commissioners wish to see him, or he
could attend some days hence, if you desire it.

Mr. Brandauer is under the impression (you will know
whether accurately or not) that English subjects may hold

freehold property in every part of Germany without
naturalization. Indeed, he is under the impression that

there are only two or three countries besides England
where this is not the case, of which Turkey is one.

It must be desirable (viewing the question from the

English side) that foreigners should have every facility for

and encouragement in employing English artizans in

England. Had Mr. Brandauer known originally that there

was the slightest chance of his having difficulty with

reference to the freehold property in Birmingham, he most
likely would have been deterred from starting his manu-
factory in England, for it was indispensable that he should

erect special and extensive buildings, as he could not find

any suitable for his purpose in the neighbourhood of Bir-

mingham.
Mr. Brandauer mentions that in his own business—that

of the pen manufacture—some Frenchmen have, instead of

establishing a factory at Birmingham, induced English
artizans to go to Boulogne, and have now at that place the

largest steel pen manufactory in Europe, where, of course,

the few skilled English hands are instructing a number of

Frenchmen, and France is thus deriving similar benefits

to those which England in past times enjoyed by the

extradition by France of many of her best manufacturers.

Might it not be desirable to extend the permission

already accorded to aliens to hold on lease premises for the

purpose of trade, to their being entitled to become the

absolute owners of such propertyfor the purposes of trade,

but without such ownership carrying rights of voting &c?
Mr. Brandauer thinks that this right in the countries to

which we have alluded is not limited to the purposes of

trade, hut extends also to purposes of residence and even
speculation.

We are &c.
Bailey, Shaw, Smith, & Bailey.

Charles S. A. Abbott, Esq.

2.

—

Letter from Mr. Leone Levi.

10, Farrar's Building, Temple,
Sir, December 8, 1868.

A Royal Commission having been appointed to

inquire into the law relating to the legal position of British

subjects naturalized in foreign states, and of foreign-born

subjects naturalized in this country, I beg to offer the fol-

lowing observations :

—

The law of this country has for many years past been
highly favourable to aliens. Commerce, manufactures,
industry, science, and art derive benefit from their settle-

ment here, and the Legislature has offered them a frank and
hearty hospitality. Yet I venture to say that the law is

capable of further improvement. It is not, indeed, from the

statute law that an alien derives his charter of freedom.
It is the common law that opens to him the courts of

justice, that enables him to partake <>l' the benefits of the

law of the land, and places him in a position practically

amounting to equality, as respects rights and privileges,

with native-born subjects. As an evidence of the liberality

with which the courts of law and equity are disposed to

regard the position of aliens, I have only to refer to the

recent decision of the Court of Chancery in the case of
Routledge v. Low (M7 L. J. Ch. N. S. p. 4.5-1), where an
alien friend, a citizen of the United States, was considered
as entitled to take advantage of the British Copyright Act,
from the simple fact that at the time of the publication of
her work the author was residing temporarily in a part of
the British dominions, she having gone to Montreal only
for a few days for the sole purpose of publishing her work
in British soil. I shall first allude to one point in the
present law regarding aliens not naturalized which should
lie remedied.

At present an alien, not naturalized, cannot hold land
for more than 21 years, or, in other words, cannot buy a
freehold. He may possess any amount of property in the
funds, he may own any number of ships, but cannot hold
land. But numbers of aliens possess mills, houses, and
land, and it is difficult to say in how many forms fixed

property goes into the market, and is indiscriminately

purchased by natives and foreigners. On what principle

can the difference between land and other species of fixed

property be any further maintained ? I hold that an alien

coming to reside in this country should be allowed to invest

his property in whatsoever manner he pleases, and that the
right of possessing land should not depend on his becoming
naturalized. In France, by the 13th Article in the Civil

Code, a foreigner domiciled in the country enjoys all the
civil rights of French subjects ; and as such he may acquire

and possess every kind of property, whether moveable or

immoveable (Zacharia?, Droit Civil Francais ; Merlin Rep.

v. Etranger; Troplong, p. 392 et -421). Foreigners are in the

same position as natural subjects in Holland and many other

countries, and the distinction made in England between
moveable and immoveable property is only a relic of the

old barbarous law, the " Droit d'Aubain." This law was
abolished in the German Confederation by Art. 18 of the

Federal Act ; in Spain by the Pacte de Famille, dated 15th

August 1/61 ; in Russia by the treaty of commerce and
navigation of 11th January 1787, and it is equally abolished
in the United States, Italy, Turkey, &c. In fact, the right

of an alien to possess land has become a general law, not
only in Europe, but throughout the world.

There is, moreover, a difficulty in the way of obtaining

a certificate of naturalization which operates disadvanta-

geous^. Persons under age cannot be naturalized, because
they cannot take the oath of allegiance. Consequently our
schools and colleges lose the advantage of foreign children,

who would come here to prepare themselves for the many
posts in the civil service open to competition, and
in which a limit of age is fixed by the Civil Service

Commission. Quite recently a gentleman residing at

Florence wished his son, a boy of great promise, to come
to England to study, in order to compete for the

Indian Civil Service. But two obstacles stood in the

way. First, the limit of age being eighteen, the boy could

not wait for the naturalization ; and, second, in that ser-

vice naturalized subjects appear to be excluded, the regula-

tions limiting it to any natural-horn subject of Her Majesty.

I think it would be desirable to allow a person under age,

intending to come to this country for his education, to be
naturalized, upon a certificate by his father or other relative

made before the British consul in the country or place where
he resides, and that on his succeeding to obtain an appoint-

ment he should be enabled to complete his naturalization

by taking the oath of allegiance. May I hope, also, that

the civil service, whether of this country or of India, be

open in all cases to naturalized subjects? Now that merit,

and not patronage, is the proper road to advancement,
scarcely any justification can be adduced for any difference

on that score.

Under the 7 & 8 Vict, c. 66, by application to the Secre-

tary of State an alien may receive a certificate of naturali-

zation, by which he is enabled to own land for more than

21 years, and travel with an English passport. That law
may have been very liberal when it passed 25 years ago,

hut the times have changed, and I see no advantage in

maintaining it if once we admit the principle of conceding

to an alien the full enjoyment of civil rights, including that

of owning any property whether moveable or immoveable.

As for the right of travelling with an English passport,

I consider it a constitutional privilege, and should he a

sequel to an absolute change of nationality. Whilst I

am disposed to attach very little value to the system of

granting certificates of naturalization conferring only tem-
porary rights, I am in favour of extending the powers

of a naturalized subject upon h ing to a change
of nationality and allegiance. Under the English law, a

certificate of naturalization always excepts the right of

being a member of the Privy Council, or of either House
of Parliament, or of taking any office, civil or military, or

to have any grant of land from the Crown. Originally

intended as a protection against Roman Cathobcism, the
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exclusion has been maintained in deference to national sus-

ceptibilities ; and when the present law on aliens was under
the consideration of Parliament, a clause which would
have removed the exclusion was taken out in committee.
Since, however, the 7 & 8 Vict. c. 66 abolished the pro-

vision of I. G. 1., c. 4, which prevented the passing of any
Act of Naturalization with clauses granting such powers, it

is held that the Legislature is at liberty to pass special Acts
giving to an alien every right as a natural-born subject

,

and several Acts to that effect were recently passed. But
setting aside that this method is most expensive, no regula-

tions appear to exist as to the conditions for obtaining such

an Act, unless it be that, by the standing rules of the House
of Lords, the consent of the Crown is necessary, before a
Naturalization Bill is read a second time. There is much
uncertainty, in fact, as to the state of the law on the subject,

and since the principle has now been admitted, I would
suggest that the power of granting to an alien the full rights

of a native-born subject, including that of being a member
of either House, and the other excepted privileges, should

rest with the Secretary of State, the condition in such
cases being, 10 years' residence in this country, satisfactory

reference as to character and respectability, and the taking

of the oath of allegiance.

In the United States of America, seven years' citizenship

are sufficient as a qualification for a representative to Con-
gress, and nine years' citizenship for that of Senator. In

trance by the constitution of 22 Frimaire an VIII., an
alien, after 10 years' residence, was enabled to sit in the

legislative assemblies, and in 180S the period was reduced

to one year, as regards those who conferred great services

to the State. In 1814, the king considering it necessary
" that none should sit in the chambers, but persons whose
" birth was a guarantee of his affection to the sovereign and
" the laws of the State," reserved to himself the privilege

of granting la grande naturalization, and stipulated that

such letters should be verified by the two chambers. From
1814 to 1848, 22 foreigners only received the "grande
naturalization." The decree of 1848 facilitated the natural-

ization, but in 1849 again it was declared that " the alien

" naturalized should not enjoy the right of eligibility to the
" National Assembly, except by virtue of a special law."
Since, however, the electoral law of 1852 declared that every

elector is eligible, a naturalized foreigner, who has un-
doubtedly the right to vote, possesses also the right of
being eligible. And therefore quite recently, in 1863, (see

Moniteur, 20th Nov. 186.':!,) Samuel Welles de Lavalette,

born at Boston, domiciled in France and duly naturalized,

was allowed without any special law, to sit in the Corps
Legislatif, as fulfilling all the conditions of nationality,

age, and capacity. In the same manner Prince Poniatowski
a Pole, naturalized in 1854, was soon after admitted senator,

though he neither received the letters of la grande natura-
lization required by the law of 1816, or was so authorized
by the special law prescribed by the law of 1849. The
French law is therefore now precisely in harmony with
my suggestions.

The laws of different countries respecting aliens and
naturalization differ materially, and in many points
exhibit a conflict which it would be desirable to remove.
The Commissioners will doubtless know, that if an English
woman marries a Frenchman, by the French law (Art. 12
Civil Code), she becomes a French woman, and by the Eng-
lish law she remains English. And vice versa, if a French
woman marries an Englishman, by the same French law she
ceases to be French, whilst by the English law she does not
acquire an English nationality. AVithout entering into

further particulars, I would urge for the consideration of the
Commissioners the expediency of establishing the cardinal

principles— 1st, that an alien residing in a country, whether
in a temporary or permanent manner, should have the right

to the full enjoyment of civil rights and the full benefit of
the law of the land ; 2nd, that a certificate of naturalization,

whenever granted, should confer full constitutional rights
and privileges, it being always understood that such natu-
ralization does not affect the restoration of such alien to the
nationality of birth whenever he once more returns to his

native country.

I have, &c.

Leone Levi.

APPENDIX No. V.

NATIONALITY OF CHILDREN BORN OF ALIEN PARENTS.

The accompanying Circular was sent from the

Foreign Office to Her Majesty's Representatives at

European Courts :

—

"Foreign Office, August 11th, 1868.
" I have to instruct you to furnish me with a

" report for the information of the Naturalization
" Commission on the state of the law with
" regard to the nationality of children born of alien
" parents within the dominions."

AUSTRIA.

My Lord, Vienna, December 8, 1868.

Having addressed myself to Baron Beust by
note of the 22d ultimo, to remind his Excellency of

the request addressed to him by Lord Bloomfield in

August last, to be informed as to the state of the laws

in Austria relative to children born of alien parents

in this country, I have now the honour to transmit

to your Lordship copy, with translation by Mr.
Grosvenor, of a note which, in the absence of Baron
Beust, I have received from Baron Vesque.

Baron Vesque informs me that in the western
(Cisleithan) portion of the empire, all children born of

foreign parents are treated as aliens, illegitimate

children following the nationality of the mother. But
Baron Vesque promises that his reply to Lord Bloom-
field's first note will bo more complete when he has

received the information as regards Hungarian law
which he has applied for to the Hungarian Govern-
ment.

I have, &c.
The Lord Stanley, M.P. A. G. G. Bonak.

&c. &c. &c

Translation.

In accordance with the wishes expressed by H. E. Lord
Bloomfield, &c, in his note of the 15th of August 1867;
and referred to by Mr. Bonar, &c, &c., in his note of the

22d of November last, the Imperial Royal Ministry for

Foreign Affairs has the honour to inform H.B.M.'s Charge
d'Affaires, that according to the laws in force in the western

half of the Austro-Hungarian Monarchy, children born of

foreign parents within the limits of the lands represented in

the Austrian Reichsrath are treated as aliens on account of

their birth.

This rule applies as well to legitimate as to illegitimate

children, and in the case of the latter, the nationality of the

mother is decisive.

In order to furnish H.M.'s Government with authentic in-

formation respecting the provisions of the Hungarian Legis-
lature as regards the nationality of children born of foreign

parents in Hungary, the Imperial Royal Ministry for Foreign
Affairs addressed a memorandum on this subject to the
Royal Hungarian Ministry, but as no answer has up to this

date been received, this matter will now be brought again to

the recollection of the Hungarian Ministry, and the Imperial
Royal Ministry for Foreign Affairs will not fail to com-
municate the desired information to Her Britannic Majesty's
Charge d'Affaires, so soon as they shall have obtained it.

The undersigned avails himself, &c.

Signed for the Minister for Foreign Affairs,

S. T. Vesque.

My Lord, Vienna, December 21, 1868.

With reference to my despatch to Lord Stanley,

of the 8th instant, informing his Lordship, in reply to

the queries addressed to me in his despatch No. 70
circular of the 11th of August, that according to the

law of the Western (Cis Liethan) portion of the

empire, all children born of foreign parents in Austria

are regarded as aliens, illegitimate children of aliens

R 3
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being regarded to follow the nationality of the mother,

1 have now the honour to enclose to your Lordship a

translation of a note 1 have this daj received from the

Imperial Chancery of State, stating thai the laws of

Hungary on that point are identical with those of

Cis-Lietha.
I have, &c.

A. G. G. Bonae.

The Eight Hon. Earl of Clarendon, K.G.
&c. &c. &c.

In sequel to the note of this Department, of 30th of last

month, the Ministry for Foreign Affairs has the honour to

inform Mr. Bonar, &c, that as regards the nationality of

illegitimate children born in this country of alien parents

the laws in force in the lands belonging to the Hungarian

Crown are identical with those of the western portion of

the Austro-Hungarian Monarchy.
The undersigned avails, &c.

Vienna, Dec. 20, 1868. Biegeleben.

BADEN.

My Lord, Stuttgart, September 2, 1868.

In compliance with the instructions contained

in your Lordship's despatch, marked Circular of the

11th instant, I made the necessary inquiries in order

to ascertain the state of the Wurtemburg law with

regard to the nationality of children born of alien

parents within this kingdom, and the following is the

result which I am now able to transmit to your

Lordship.

According to Wurtemburg law all children born of

alien parents in this kingdom are considered as in-

heriting the nationality of their parents ; that is to say,

all legitimate children the nationality of their father,

and illegitimate children that of their mother ; and the

fact of a child of alien parents having been born on
Wurtemberg territory does not, according to the laws

in force here, exercise any influence whatsoever upon
the question of its nationality.

I have the honour to enclose the accompanying
translation of a note from Baron Freydorf to Mr.
Baillie respecting the Baden law on this subject.

I have, &c.

The Lord Stanley, M.P. G. J. R. Gordon.
&c. &c. &c.

(Translation.)

Carlsruhe, August 28, 1868.

The Baden Legislature proceeds upon the principle that

children born of a legally recognized marriage follow the

nationality of the father, and illegitimate children that of

the mother, consequently the children of a foreign father

born in the Grand Duchy of a legally recognized marriage,
or illegitmate children of a foreign mother are regarded as

aliens.

Nevertheless, Art. 9 of the Baden " Landrecht " provides

that anyone born in the country of a foreign parent, shall

be entitled within a year after attaining his majority
(which takes place in Baden after the age of 21) to claim
the rights of a native born subject, only if he resides in the
Grand Duchy, he must at the same time declare that he
intends to fix his abode there, and, if he is in a foreign
country, he must promise to fix his abode in the Grand
Duchy, and actually settle there within a year after having
made the promise.

According to Art, !)a. of the Baden " Landrecht." how-
ever, this claim must be submitted to the consideration of

the Government, for their recognition or refusal of the

same, whenever such alien possesses by birth the right of
nationality or a fixed abode in another State.

The undersigned avails, &c.
Evan M. Baillie, Esq. (Signed) Freyhorf.

BAVARIA.

My Lokp. Munich, Augusi 20th. lsris.

With reference to your Lordship's circular

despatch of the 11th instant* I have the honour
to transmit herewith a copy and a translation of a

note of the 17th instant, which I received yester-

day evening from Mr. de Daxenberger, in Prince
Hohcnlohe's absence, in answer to my inquiries rela-

tive to the state of the Bavarian law with regard to

the nationality of children born of alien parents

within the Bavarian dominions.

From this note your Lordship will perceive that

according to Bavarian law, the children of alien-, even
when born in Bavaria, do not acquire the Bavarian
citizenship, but are considered and treated as aliens,

until they shall have been naturalized in the same
manner as all immigrants ; but that, on the other

hand, the children of immigrants begotten after the

naturalization of their parents are considered as

Bavarian subjects.

I have, &c.

The Lord Stanley, MP. Henry F. Howard.
&c. &c. &c.

(Translation.)

The undersigned in answer to the note of Sir H. F.

Howard, etc. etc. etc., of the 14th instant, has the honour
to reply that according to Bavarian law the children of
aliens, being persons not belonging to the Bavarian State,

even when begotten and born in Bavaria, do not acquire
the Bavarian citizenship, but are considered and treated as

aliens, until they shall have been naturalized in the same
manner as all immigrants.
On the other hand, the children of immigrants begotten

after the naturalization of their parents are considered as

Bavarian subjects.

The undersigned, etc.

(Signed) v. Daxenberger.
Sir II. Howard, K.C.B.

&c. &c. &c.

BELGIUM.

My Lord, Brussels, 20 August 1868.

In reply to your Lordship's despatch marked
Circular of the 11th instant, in which lam instructed

to report on the state of the Belgian law with
regard to the nationality of chddren born of alien

parents in the Belgian dominions, I have the honour to

inclose herewith copies of the two articles of the Civil

Code which afford the information desired.

I beg further to explain that according to the doctrine

and jurisprudence most generally received, the indi-

vidual who complies with the conditions of Article 9 of

the Civil Code, is considered a Belgian subject from
the day of his birth and not from the day on which he
may make the declaration, the declaration having a

retroactive effect ; therefore the declaration once made
the individual making it is considered as never having
been a foreigner.

I have, &c.

Howard de Waxden and Seaford.
The Lord Stanley, M.P.

&c. &c. &c.

Tout individu nc en Belgiquc d'un etranger pourra, dans
l'anne'e qui suivra l'epoque de sa majorite. nclamer la

quality <le Beige, pourvu que dans le cas oil il residerait en
Belgique il declare que son intention est d'y fixer son
domicile, et que, dans le cas ou il residerait en pays Stranger,
il fasse sa soumission de fixer en BeJgique son domicile et

qu'il l'y ctablisse dans fannec a compter de facte de sou-
u (Article 9, Code Civil.)

L'individu ne en Belgiquc ili rangers y domi-
eili s qui auraii neglige de (aire la declaration jire'scritc par
Particle 9 du Code Civil est recevable, s'il est habitant du
royaume. a demander la grande naturalisation, sans qu'il

soit besoin de justifier qu'il ait rendu des services eminents
a L'Etat. (Loi du 27 Sept. Is:;;.. Art. 2.)
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DENMAEK.

British Legation, Copenhagen,
Mr Lord, July 30, 1868.

As a supplement to my despatch of the 27th

ultimo, on the position of aliens in Denmark, I have

the honour to enclose herewith, at the request of the

Naturalization Commission, the -written opinion of

Mr. Brock, a distinguished Danish lawyer, with

reference :

1st. To the oath required of aliens entering on

certain professions.

2ndly. Whether the birth in Denmark of the son of

an alien constitutes a Danish subject?

Your Lordship will see by the enclosed document
that :

1st. The " Borgherskab " or Burgherbur oath was
abrogated in 1858. The oath now taken by brokers,

translators, &c. in non-political, and limited to the

faithful performance of their office.

2nd. The son of an alien born in Denmark is con-

sidered a Dane to all intents and purposes, so long as

he remains in Denmark.
I have, &c.

The Lord Stanley, M.P. Chakles Lennox Wyke.
&c. &c. &c.

Sir, Copenhagen, July 26, 1868.

Your Excellency has asked my opinion on the

following questions :

—

1st. Is the " Borgerbur " oath still required for entering

on certain professions, and if so, what professions ?

2nd. Does the fact of birth in Denmark constitute a son

of an alien a Danish subject ?

Answer. 1 st. The " Borgerbur " oath required by the

Danish law for entering on professions of different kinds has

been abolished by the law of December 29, 1857. The oath

still taken by brokers, translators, and such persons of

public trust, that they will faithfully perform the duties

imposing on their office, has no influence upon their situa-

tion as subjects of the Danish Crown, and is no oath of

allegiance.

2nd. The son of an alien, born in Denmark, is regarded
a Dane, if he remains here.

I have, &c.
Sir Charles L. Wyke. K.C.B., Gustav Brock,
&c. &c. &c. Advocate of the Supreme Court.

British Legation, Copenhagen,
My Lord, August 17, 1868.

In reply to your circular marked of the 11th

instant, instructing me to furnish a report for the

information of the Naturalization Commission on the
state of the Danish law with regard to the nation-

ality of children born of alien parents within the
Danish dominions, I have the honor to refer your
Lordship to my dispatch marked of the 28th ult.,

which contains the information required by the Com-
mission with reference to this subject.

I have, &c.

Chakles Lennox Wyke.

The Lord Stanley, M.P.
&c. &c. &c.

FRANCE.

Code Napoleon. Code Civil, liv. I, c. 1

.

" 9. Tout individu ne en France d'un etranger pourra,
dans l'annee qui suivra l'epoque de sa majorite, reclamer la

qualite de Francais : pourvu que, dans le cas oil il resi-

derait en France, il declare que son intention est d'y fixer

son domicile, et que dans le cas ou il rt'siderait en pays
etranger, il fasse 3a soumission de fixer en France son
domicile, et qu'il l'y etablisse dans l'anne'e, a compter de
Facte de soumission.

10. "Tout enfant ne d'un Francais en pays etranger est
Francais. Tout enfant nu en pays etranger d'un Francais
qui aurait perdu la qualite' de Francais pourra toujours
recouvrer cette qualite en remplissant les formalites presci'ites

par l'Article 9."

C. 11, Section I.

" 1 7. La qualite de Francais se perdra, le, par la natura-

lisation acquise en pays etranger ; 2e, par l'acceptation, non

autorisee par le Roi, de fonctions publiques conferees par

un (jiouvernement etranger ; 3e, enfin par tout e'tablissement

fait en pays etranger, sans esprit de retour. Les etablisse-

ment de commerce ne pourront jamais etre consideres

comme ayant ete faits sans esprit de retour.
" 18. Le Francais qui aura perdu sa qualite de Francais

pourra toujours la recouvrer, en rentrant en France avec

l'autorisation du Roi, et en declarant qu'il veut s'y fixer,

et qu'il renonce a toute distinction con.traire a la loi

Fran9aise."

The ninth Article of the Code Napoleon was modified by
a Law of 1851 :

—

"29-29 Janvier et 7 Fe'vrier, 1851 (lOe se'rie, No. 2/30)
(Article 9, C. N.)—Loi concernant les individus nes

en France d'e'trangers qui eux-memes y sont nes, et

les enfants des etrangers naturalises.

"Article 1. Est Francais tout individu ne en France d'un

etranger qui lui-meme y est ne a moins que, dans l'annee

qui suivra l'epoque de sa majorite, telle qu'elle est fixee par

la loi Francaise, il ne reclame la qualite d'etranger par une
declaration faite, soit devant l'autorite municipale du lieu

de sa residence, soit devant les Agents Diplomatiques ou
Consulaires accredited en France par le Gouvernement
etranger.

" L'Article 9 du Code Civil est applicable aux enfants de
l'etranger naturalise, quoique nes en pays etranger, s'ils

etaient mineurs lors de la naturalisation. A l'egard des

enfants nes en France ou a l'etranger, qui etaient majeurs a

cette meme epoque, l'Article 9 du Code Civil leur est appli-

cable dans l'annee qui suivra celle de la dite naturalisation."

GREECE.

My Lord, Athens, September 3, 1868.

With reference to your Lordship's circular

dispatch of the 11th ultimo, I have the honour
to inclose herewith a copy of a report, drawn up by
the lawyer employed by this Legation, on the state of

the Greek law with regard to the nationality of

children born of alien parents within the Greek
dominions.

The Lord Stanley, M.P.
&c. &c. &c.

I have, &c.

C. M. Erskine.

Quelle est la condition des enfants nes sur le sol

helle'nique de parents etrangers ?

En regie generale, la circonstance qu'un enfant est

ne sur le sol hellenique ne confere pas la qualite

d'Hellene, l'origine seule la donne. Pour resoudre done
la question, si un enfant est ou non Hellene, une seule

chose est a considerer : de qui est-il ne ? L'est-il d'un
Hellene, il est lui-meme Hellene, en quelque pays qu'il

soit ne. Ses parents sont-ils etrangers, il est etranger
comme eux, alors meme qu'il est ne en Grece (Art 14, No. 1

du Code Civil).

II faut cependant remarquer que la circonstance qu'un
enfant est ne sur le sol helle'nique produit un double effet

en sa faveur.

1. Elle lui permet d'acquerir plus facilement qu'un
etranger ordinaire la qualite d'Hellene; iln'a, en effet, qu'a
remplir trois conditions.

(a.) De'clarer, lorsqu'il re'side en Grece, que son intention
est d'y fixer son domicile, et l'y etablir dans l'annee a
compter de Facte de sa soumission.

(b.) Faire cette declaration ou cette soumission dans
l'annee de sa majorite, et.

(e.) Preter le serment de sujet Hellene devant le

Nomarque competent (Art. 19, et 17 du Code Civil).

2. Elle fait presumer, loreque ses pere et mere sont
inconnus, qu'il est ne de parents Hellenes, et par con-
sequent, qu'il est lui meme Hellene (Art. 114, No. 3 du
Code Civil).

Le principe que l'origine de l'enfant determine sa
nationalite, independamment du lieu de sa naissance, ne
presente aucune difficult^, lorsque ses pere et mere sont
l'un et l'autre etrangers; l'enfant est Hellene dans le

premier cas, etranger dans le second. Mais que decider si

l'un est Hellene et l'autre etranger? L'enfant suivra-t-il

la condition de son pere ou celle de sa mere ?

Si l'enfant est ne en legitime mariage, cette question se

presentera rarement, car, la femme suivant la condition de
son mari (Art. 21 et 25 du Code Civil) le3 epoux seront
dans la plupart des cas, l'un et l'autre Hellenes ou l'un et

l'autre etrangers. Cependant le principe proclame par ces

articles, devant etre entendu en ce sens restrient que la

S 4
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femme prend la condition qu'a son mari au moment de son

manage, l'hypothese contraire peut se presenter. Alors

l'enfant suivr'a-t-il la condition de son pere ou celle de sa

mere? Le pere e'tant le chef de la famine, l'Art. 14, No. 1,

decide que l'enfant suivra la nationalite' du pere.

Quant ii l'enfant ne' d'une mere e'trangere et d'un pere

naturel Hellene, s'il est legalement reconnu par son pere

sen], ou par son pere et par sa mere, il suit la condition de

son pere (Art. 14, No. 5, du Code Civil). Par a contrario

il faut decider que s'il a ete reconnu seulement par sa mere,

il est, comme elle, etranger.

Celui qui est ne d'une mere Hellene et d'un pere naturel

etranger, est repute sujet Hellene, s'il n'a pas e'te reconnu

par ce dernier (Art. 14, No. 2, du Code Civil), que s'il en a

ete reconnu, pour obtenir la nationalite Hellenique, il doit

remplir les formality susmentionnees de l'Art. 17 du Code
Civil (Ait. 19 du meme Code).

Reste a examiner la question de savoir si l'enfant prend

la condition qu'avait son pere ou sa mere au moment de sa

conception ou de sa naissance? La question presente de

l'interet, car la personne dont l'enfant doit suivre la con-

dition a pu, dans l'intervalle de la conception a la naissance,

d'Hellene qu'elle etait, cesser de Petre par une natura-

lisation aequise en pays etranger, ou reciproquement,

d'etrangere, qu'elle etait, devenir Hellene par une natura-

lisation aequise en Grece.

L'Art. 1 1 du Code Civil proclamant la maxime Romaine :

Infans conceptus pro nato habetur, quoties de ejus com-

modis agitur, et comme aux yeux de la loi hellenique il

vaut mieux pour l'enfant qu'il naisse Hellene qu'etranger,

nous dirons qu'il suffit, pour qu'un enfant naisse Hellene,

que la personne dont il doit suivre la condition ait ete

Hellene, soit au moment de la conception, soit au moment
de sa naissance, soit meme dans l'intervalle de ces deux
epoques.

Les enfants qui naitraient pendant les deux ou les trois

ans exiges pour la naturalisation de l'etranger (selon qu'il

est ou non d'origine hellenique) deviennent Hellenes par la

naturalisation de leur pere (Art. 18 du Code Civil). Quant
aux enfants qui lui seraient survenus avant la de'claration

exigee pour la naturalisation, ils restent etrangers ainsi que

sa femme ; mais si a l'epoque de sa naturalisation ils

etaient mineurs, ils peuvent acquerir la nationalite helle-

nique en manifestant leur volonte a cet egard, dans

Fannee qui suivra l'epoque de leur majorite, devant

l'autorite Communale du lieu ou ils veulent fixer leur

domicile, en s'etablissant en Grece et en pretant le serment

de sujet Hellene devant le Nomarque competent (Art. 1/

du Code Civil).

L'Art. 20 du meme Code decide que l'enfant ne de

parents qui avaient perdu la qualite d'Hellene, pourra

toujours acquerir cette qualite en remplissant les forma-

lites prescrites par l'Art. 17. Le Code Civil de la Grece

n'attribuant la qualite d'Hellene qu'a Porigine, il n'y a pas

a distingucr si l'enfant d'un ci-devant Hellene est ne a

l'etranger ou en (Jrece ; des que ceux dont il suit la con-

dition sont etranger il nait necessairement etranger comme
eux, quel que soit le lieu de sa naissance. Cependant il

faut remarquer que l'enfant ne d'un ci-devant Hellene est

traite plus favorablement que l'enfant ne en Grece d'un

etranger ordinaire ; l'un peut toujours, e'est-a-dire, a tout

age, pourvu qu'il soit majeur, reclamer la qualite

d'Hellene; l'autre ne le peut.au contraire, que dans un
delai assez court, dans l'annee qui suit sa majorite.

Cette difference s'explique sans peine; l'enfant ne d'un
ci-devant Hellene etant Hellene selon la nature, la loi ne
doute pas de son attachement pour la Grece ; a quelque

epoque qu'il se presente, elle l'accepte avec empressement,

convaincue qu'elle est que le sentiment qui le fait agir ne
peut ctre que son amour pour sa patrie naturelle. 11 n'en

est pas de meme de l'enfant ne en Grece d'un etranger

;

celui-la n'a rien d'hellenique. II se peut qu'il affectionne

la Hivce, puisqu'il y est ne ; mais s'il est trop lent a mani-
fester le desir d'avoir le titre d'Hellene, la loi, avertie pas
son indifference, presume lorsqu'il se presente plus tard,

qu'il ne vient que dans son interet personnel, aussi le

traite-t-elle a l'cgal d'un etranger ordinaire.

Athenes le 19/31 Aout 18GS.

(Signe) D. G. Riially,
Avocat, Dr. en Droit.

nationality of children born of alien parents within
their respective territories, and beg leave to report as

follows :

—

According to the law of Lubeck, all legitimate

children born of alien parents within its territory

take the nationality of the father, while those which
are illegitimate take that of the mother until another

nationality is acquired for them.

The law in force in Bremen prescribes merely that

children of alien parents who are not citizens of

Bremen, are not to be regarded as subjects of that

state, and makes no conditions as to their being born
in wedlock or not.

According to the law of Hamburg, the nationality

of the parents is transmitted to the children without

any restrictions whatever as to the place of birth,

except in the case of illegitimacy, when the children

take the nationality of the mother.

I have, &c.

George Annesley,
The Lord Stanley, M.P. Acting Consul-General.

&c. &c. &c.

HESSE DARMSTADT.
No.

My Lord, Darmstadt, September 9, 1868.

Upon the receipt of your Lordship's circular

despatch, of the 11th ultimo, I addressed a note
to Baron Dalwigk of which I have the honour to

enclose herewith a copy, and I have now received

from His Excellency the answer of which a copy is

likewise herewith transmitted.

Your Lordship will learn from this correspondence
thai children born of alien parents within the Grand
Ducal dominions retain their "status " as aliens unless

they are appointed to a public employment in the
Giand Duchy, or are naturalized by a special act.

I have, ice.

The Lord Stanley, M.P. R. B. D. Moriek.
&c. &c. &c.

Monsieur le Baron,
Charge par mon Gouvernement de lui fournir un

rapport sur les lois qui regardent la nationalite d'enfants

nes dans le territoire Grand Ducal d'autres nationaux que
ceux du Grand Duche, j'ai recours a la bienveillance de
Votre Excellence en la pliant de bien vouloir me donner
connaissance des lois dont il s'agit.

Je saisis, &c.
(Signed) R. B. D. Morier.

A son Excellence

Monsieur le Baron de Dalwigk.

&c. &c. &c.

Copy.
Monsieur,

En reponse si la communication que vous avez bien
voulu m'adresser en date du 19 du mois passe j'ai l'honneur
de porter a votre connaissance que, d'apres Particle 13 de la

Constitution du Grand Duche, 1'indigenat est acquis :

1. Par la naissance, pour ceux dont pere ou mere sont a

ce moment sujets Hessois ;

2. Par le mariage, pour une femme etrangere qui se

marie avec un sujet Hessois

;

3. Par la nomination a un emploi public

;

4. Par reception particuliere.

En consequence, les enfants nes dans le territoire Grand
Ducal d'autres nationaux que ceux du Grand Duche sont

reconnus etrangers tant qu'ils n'ont pas acquis 1'indigenat

Hessois en vertu d'une des dispositions susmentionnees.
Agreez, &c.

(Signe) Baron de Dalwigk.
Darmstadt, le 7 Septembre 18(iS.

IIANSE TOWNS.

My Lord, Hamburg, September 8, 1868.

I have the honour to acknowledge the receipt

of your Lordship's circular despatch under date

of the 11th of August, instructing me to report as to

the law of the Ilanse Towns with respect to t lie

ITALY.

CoDioi: Civile del Regno dTtalia, lib. I., tit. 1.

" I. The child of a citizen is a citizen.
" 5. If the father has lost his citizenship before the birth

of the child, the latter is reputed a citizen if he is born
within the State and resides theiein.
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" Nevertheless, on becoming of age, according to the

laws of the realm, he may elect to take the quality of an

alien on making a declaration before the authorities of the

civil State in which he resides, or, if in a foreign country,

before the Royal Diplomatic or Consular Agents.
" 6. The child, born in a foreign country, of a father who

has lost his citizenship before the child's birth, is reputed as

alien.
" He can, however, elect to take the quality of a citizen

on making a declaration as prescribed by the preceding

Article, and fixing his domicil in the kingdom during the

year in which he makes such declaration.
" Nevertheless, if he has accepted public employment

in the kingdom, or has served in the army or navy, or

otherwise satisfied the requirements of the conscription

without seeking exemption as an alien, he shall be con-

sidered a citizen without further process.
" 7- When the father is unknown the child of a citizen

mother is a citizen.

" When the mother has lost her citizenship before the

birth of the child, the dispositions of the two preceding

articles become applicable.
" If even the mother is unknown, a child born in the

kingdom is a citizen.

" 8. The child of an alien who has established his

domicil within the kingdom uninterruptedly for ten years

is considered a citizen : residence for commercial purposes

is not sufficient to constitute domicil.
" The child can, however, elect to be considered an alien,

on making the declaration prescribed in Article 5.

" When the alien has not established his domicil in the

kingdom for ten years, the child is considered an alien
;

but the dispositions of the two first paragraphs of Article 6

are applicable to the case.

Extract of paragraph 10. — " The wife and minor
" children of an alien who has obtained citizenship becomes
" citizens, on the condition of then- also establishing their
" residence in the realm, but the children can elect to
" take upon them the quality of aliens on making the
" declaration prescribed in Article 5."

Extract of paragraph 11.—" The wife and minor children
" of one who has lost his citizenship become aliens, unless
" they have continued to reside within the realm.

" Nevertheless, the wife can re-acquire citizenship in

the case and by the means stated in the second paragraph
of Article 14, and the children according to the second and
third paragraphs of Article 11.

NETHERLANDS.
No. 280.

My Lord, The Hague, Sept. 14, 1868.

^Y^-H reference to your Lordship's dispatch,

circular, No. 43, of the 11th ultimo, instructing me to

furnish a report, for the information of the Naturaliza-
tion Commission, on the state of the Netherlands Law
with regard to the nationality of children born of alien

parents within the Netherlands dominions, I have the

honour, herewith, to transmit to your Lordship copy
of a note dated the 3rd instant from the Netherlands
Minister of Foreign Affairs supplying information on
the subject.

I have, &c.

The Lord Stanley, M.P. E. A. J. Harris.
&c. &c. &c.

Copy.

La Haye, le 3 Septbre. 1868.
MONSIEIK LE MlNISTRE,

Par votre office du 17 Aout dernier, vous avrz
bien voulu me demander des renseignernents touchant ia

nationalite des enfans nes de parents e'trangers sur le

territoire du royaume. J'ai l'honneur de porter a votre
connaissance qu'il y a lieu de distinguer, quant a cette

cate'gorie de nationaux, entre la nationalite complete, s'

ctendant a l'exercise des droits civils ct politiques, et la
nationalite restreinte, ne comprenant que la jouissance des
droits civils.

La nationalite complete est acquise aux enfans nes de
its etrangers (Art. 1 de la loi du 28 Juillet 1850, 1.0.

No. 44):
1. Lorsqu'ils sont m's, soit dans lc royaume, soit a

l'e'tranger, tie parents e'tablis dans le royaume en Eurone
'Art. 1, No. 1).

L'article 3 determine les conditions de l'e'tablissement.

J. Lorsqu'ils sont ne's dans le royaume en Europe de
parents qui n'y sont pas etublis, et dc'ckrerit duns 1'annec,

22112.

apres avoir accompli l'age de 23 ans, a l'autorite' du lieu de
leur domicile, leur intention de continuer a y resider, Art. 1,

No. 2.

Ne jouissent que de la nationalite restreinte les enfans
ne's de parents e'trangers (Art. 1 et 5 du Code Civil)

:

1. Qui sont ne's, soit sur le territoire Neeilandais, soit a
l'e'tranger, de parents e'tablis dans le royaume ou dans ses

colonies (Art. 5, No. 1 et No. 3);
2. Qui sont nes dans le royaume en Europe de parents

qui n'y sont pas e'tablis lorsqu' eux-memes s'y e'tablissent,

(Art. 5, No. 2).

Espe'rant que ce qui pre'eede suffira au but qui se propose
la Commission de Naturalisation, je saisis cete occasion pour,
&c. &c.

(Signe') Roest van Limburg.
Vice-Admiral Harris,

&c. &c. &c.

PORTUGAL.
No. 38.

My Lord, Lisbon, August 27, 1868.

On the receipt of your Lordship's circular

despatch of the 11th instant, I addressed a note to the

Minister of Foreign Affairs, requesting his Excel-
lency to inform mo as to the actual state of the Por-
tuguese law, with regard to the nationality of children

born of aliens within the Portuguese dominions.
In his Excellency's note to me of the 22d instant,

in reply to the above, and of which I have the honour
to inclose a copy and translation, your Lordship will

find a statement of the Portuguese law on the matter.

I have, &c.

The Lord Stanley, M.P. Ch. A. Murray.
&c. &c. &c.

(Translation.)

Foreign Department Lisbon, August 22, 1868.

Most Illustrious and Excellent Sir,

I had the honour to receive the note which your
Excellency was pleased to address to me on the 19th in-

stant, requesting, in the name of your Government and for

the information of the Commission on Naturalization, to

be made acquainted with the present state of the law, as

regards the nationality of children born of aliens within the

Portuguese dominions.
In reply it is my duty to state to your Excellency that

the law declares that those born in this kingdom of an
alien father are Portuguese citizens, provided the latter does

not reside in this country in the service of his own nation,

and unless the former should declare, when of age or

emancipated, or through their parents or guardians if

minors, that they do not wish to be Portuguese citizens

(Civil Code, Title 1 1, Article 18, No. 2).

Those born in this kingdom when the mother alone is

Portuguese, if illegitimate (No. 1).

The declaration required in No. 2 shall be made before

the Municipality of the place where the declarer shall have
resided (§ 1).

A minor on coming of age or when emancipated, may,
by means of a new declaration, made before the Munici-
pality of the place which he may have chosen for his

domicile, recall the declaration which may already have
been made during his minority, by his father or guardians,

in accordance with No. 2 (§ 2).

I avail, &c.

(Signed) Carlos Bento da Silva.

Sir Charles A. Murray,
&o. &c. &c.

PRUSSIA.

No. 2.

My Lord, Berlin, September 5, 1868.

With reference to your Lordship's despatch to

Lord Augustus Loftus, marked circular No. 173 of the

11th ultimo, instructing His Excellency to furnish

your Lordship with a report with regard to the nation-

ality of children born of alien parents within the

Prussian dominions, I have the honour to inclose to

your Lordship herewith, copy and translation of a note

from the Prussian Foreign Office, in which it is stated
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that no special legal provisions exist in Prussia With

regard to this question. Monsieur von Kehler incloses,

however, a copy of the law of the 31st of December

1842, with reference to the acquirement or loss of the

rights of Prussian subjects, and remarks that, in ac-

cordance with the provisions of this law, the general

principle observed with regard to nationality is that

legitimate children follow the nationality of the father

and illegitimate children that of the mother. No legal

consequences, as regards nationality, are attached to

the circumstance of a child being born in the Prussian

dominions.

I have the honour to transmit to your Lordship a

translation of the law inclosed in Monsieur von Hehler's

note.
I have, &c,

Frank C. Lascelles.

The Lord Stanley, M.P.

&c. &e. &c.

(Translation.)
Berlin, August 31, 1868.

According to the contents of His Excellency Lord A.

Loftus' letter of the 24th instant, the Government of Her

Britannic Majesty are desirous of obtaining information

relative to the legal provisions in force in Prussia with re-

spect to the nationality of the children born of foreign

parents within the Prussian dominions.

With reference to this subject, the undersigned has the

honour to inform His Excellency Lord A. Loftus, that no

special legal provisions exist in Prussia with regard to this

question. In accordance with the regulations laid down in

the annexed copy of the law of the 31st December 1842,

respecting the acquirement or loss of the quality of a Prus-

sian subject, the general principle is observed with reference

to the decision of personal relations and also of nationality

that legitimate children follow the nationality of the father,

and illegitimate children that of the mother, unless an

alteration is made in consequence of the proceedings of the

children themselves. No special consequences with respect

to nationality are attended to the fact of being born in

Prussia.
The undersigned avails, &c.

(Signed) V. Kehler.
His Excellency Lord A. Loftus,

&c.
' &c. &c.

Law respecting the acquisition and loss of the quality of

Prussia by a Prussian subject, and his admission to

foreign citizenship. December 31st, 1842.

We Frederick William, &c, &c,
Ordain, &c.

Article 1.

The rights of Prussian subjects are founded on

1. Descent (§2).
2. Legitimization (§ 3).

3. Marriage (§ 4) and
4. Permission (§§ 5, &c).

Adoption does not alone produce this effect.

§2.

Every legitimate child of a Prussian subject is by birth a

Prussian subject, even though born in a foreign country.

Illegitimate children follow the status of the mother.

§3.

If the mother of an illegitimate child is a foreigner and

the father a Prussian, the child may become a Prussian

subject by means of legitimization drawn up in accordance

with the Prussian laws.

§4.

A foreign woman becomes a Prussian subject on her

marriage with a Prussian.

§5.

Permission to become a Prussian subject may be granted

upon the issuing of a deed of naturalization which the

police authorities are empowered to grant.

§6.

A permission to a foreigner to enter the service of the
Prussian state takes the place of the deed of naturalization.

An exception to this rule is made in cases of foreigners

employed abroad as consuls or commercial agents.

§7-

The rights of Prussian subjects can only be granted to

those foreigners who

(1.) Are capable of receiving them in accordance with

the laws of their former country.

(2.) Have led an irreproachable life.

(3.) Have got a house or the means of subsistence in

the place where they have settled.

(4.) Are in a position to sustain themselves and their

families in that place.

(5.) If they are subjects of a German state, have
fulfilled their military obligations to their

original country, or have been released from so

doing.

§8.

The police authorities are bound before granting natural-

ization rights to inform the municipality of the district

where the applicant purposes to reside, in accordance with
the requirements of § 7, No. 2, 3. 4, and to listen to their

statement and to regard their objections.

§9.

The grant of naturalization confers all the rights and
duties of a Prussian at the date of the grant.

§ 10.

The permission to become a Prussian subject will be
extended, unless a special exception is made, to the wife

and children under age. If one of these should not have
complied with the requirements of § 7, No. 2, respecting a

blameless life and should therefore not be admitted, the

whole family must be refused.

§11.

Nothing in this law shall affect the rights and duties of

subjects resulting from the possession of landed property,

and especially from the possession of manors and from the

oath of homage.

§12.

No parish may receive a foreigner as a member until he
has obtained the rights of a Prussian subject.

§ 13.

Eesidence within the Prussian state shall not for the

future constitute a claim for becoming a Prussian subject.

§ 14.

Foreigners who wish to reside in Prussia, and do not wish

to he regarded as mere travellers, may be called upon to

prove the continuance of their former allegiance by means
of a certificate (Heimathschein).

§ 15. The quality of a Prussian subject is lost

:

1. By discharge upon the subject's request.

2. By sentence of the competent authority.

3. By living ten years in a foreign country.

4. By the marriage of a female Prussian subject with a

foreigner.

§ 16. The discharge has to he asked for from the police

authority of the province in which the subject's domicile is

situated, and is effected by a document made out by the

same authority.

§ 17- The discharge cannot he granted :

(1.) To male subjects who are between seventeen and
twenty years of age, until they have got a certificate of the
military commission of recruitment of their district, proving
that their application for discharge is not made merely to

avoid the fulfilling of their military duty in the standing

army.

(2.) To actual soldiers, belonging either to the standing

army or to the reserve ; to officers of the militia and to public

functionaries, before their being discharged from service.

(3.) To subjects having formerly served as officers in the

standing army or the militia, or having been appointed
military employes, with the rank of officers, or civil
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functionaries, before they have got the consent of the

former chief.

(4.) To the persons belonging to the militia, not being

officers, after their having been convoked for actual service.

§ 18. To subjects wishing to emigrate into a State of

the German Confederacy, the discharge may be refused if

they cannot prove that the said State is willing to receive

them.—(See Act of the German Confederation, Art. 18, No.

2^it. A.)

§ 19. For other reasons than those specified in §§ 17

and 18, the discharge cannot be refuse in time of peace.

For the time of war, special regulations will be made.

§ 20. The document of discharge effects, at the moment
of its delivery, the loss of the quality as Prussian subject.

§ 21. If there is no special exception, the discharge

comprehends also the wife and the minor children that are

still under their father's authority.

§ 22. Subjects living in a foreign country may lose

their quality as Prussians by a declaration of the police

authority of Prussia, if they do not obey, within the time

fixed to them, the express summons for returning to their

country.

§ 23. Subjects who either

—

(1.) Leave our States without permission, and do not
return within ten years, or

—

(2.) Leave our States with permission, but do not return

within ten years after the expiration of the term granted
by the said permission, lose their quality as Prussian

subjects.

§ 24. Entering into public service in a foreign State.

The entering of a subject into public service in a foreign

State is allowed only after his discharge (see § 20) has

been granted to him. Anybody who has obtained it, is

permitted to do so without restriction.

§ 25. A subject who

—

(1.) Either takes public service in a foreign State, with
our immediate permission.

(2.) Or is it appointed in our States by a foreign power,
in an office established with our permission, as, for instance,

that of consul, commercial agent, &c, remaining in his

quality as a Prussian.

§ 26. General disposition.

Subjects who emigrate without having obtained their

discharge, or violate, by their entering into public service

in a foreign State, the disposition of $ 24, are to be
punished according to the laws existing in that respect.

Given under our hand and seal, Berlin, this .'ilst of

December 1842.

Frederick William.

No. 181.

RUSSIA.

My Lord, St. Petersburgh, August 25, 1868.

In obedience to the Instructions contained in

your Lordship's despatch marked Circular of the

11th instant, I have the honour to report that the

general law of Russia in regard to aliens is, that all

foreign subjects who have not taken an oath of alle-

giance to Russia in due form, are held to be aliens.

The law of the M February 1864, of which an abstract

was enclosed in my despatch of the 30th June hist,

stipulates :

5. "The allegiance (to Russia) vvheii sworn to (by
the subject of a Foreign Power,) is merely personal,

and does not affect children, whether of age or minors,
previously born. Those bom after the adoption of
Russian nationality are acknowledged as Russians.

12. " Children of Foreigners not Russian subjects,

bora and educated in Russia, or if born abroad, yet
who have completed their education in a Russian
upper or middle school, will be admitted to Russian
allegiance, should they desire to be so, a year after they
shall have obtained their majority; and lastly,

13. " The children of Foreigners wishing to become
Russian subjects will be admitted to Russian allegiance

on the same terms as their parents."

I have, &c.

Andrew Buchanan.
The Lord Stanley, MP.

&c. &c. &c.

SAXONY.

My Lord, Dresden, November 27, 1868.
With reference to your Lordship's circular

despatch of the 11th August, directing me to report
on the state of Saxon law with regard to nationality

of children born of alien parents within the Saxon
dominions, I have the honour to enclose in trans-

lation the information furnished me by the Saxon
Government on the subject.

I have, &c.

.J. Hume Burnley.

In reply to the note of H. B. M's. charge d'affaires of
the 19th inst., the undersigned has the honour to state,

with reference to paragraph 2 of the law of the Kingdom
of Saxony of the 2nd of July 1852, relative to acquisi-

tion and loss of citizenship, copy of which is herewith
annexed, that children of ahens born in Saxony do not
by the mere accident of birth acquire Saxon nationality,

inasmuch as the right of Saxon citizenship by birth is

obtained only on the supposition that either the father
or the mother (whether lawfully married or not) were at

the time of such birth, either here or abroad, Saxon
subjects.

The undersigned, &c.
Dresden, Nov. 21 1868. Friesen.

Paragraph 2 of the law relative to acquisition and lo3S

of Saxon citizenship of 2nd July 1852.

By birth all those are entitled to Saxon citizenship
whose father or if illegitimate whose mother, at the time
of their birth, whether at home or abroad, were Saxon
subjects.

SPAIN.

My Lord, Madrid, October 8, 1868.

With reference to my despatch of the 18th of

August last, enclosing copy of a note which I addressed
in the Spanish Minister for Foreign Affairs, requesting

His Excellency to furnish me with information res-

pecting the nationality of children born of alien parents

in Spanish dominions, I have now the honour to

forward to your Lordship a translation of the Marquis
Roneali's reply to my communication.

I further beg to enclose copies of the Spanish con-

stitution and of the Royal Decree of November 17,

1852, in which the passages having particular reference

to the subject in question will be found marked.

I have, &c.

John F. Crampton.
The Lord Stanley, M.P.

&c. &c. &c.

Sir, Lequeitio, September 15, 1868.

The minister of the interior informs me, under date

of 4th inst., that the constitution at present in force in the

Spanish Monarchy and the Royal Decree of 17th November
1852, from the Legislation which actually governs the

nationality of children born of foreign parents in Spanish
dominions.

I have the honour to inform you of this in reply to the

note from your legation dated the 17th August last, and
avail, &c.

(Signed) Marg.uis Roncali.
H. B. M. Minister Plenipotentiary.

Extract from the Constitution of the Spanish Monarchy,
May 23, 1845.

Titulo 1. De los Espafloles. Articulo, 1°.

" The following are Spanish subjects :

—

" 1. All persons born within the dominions of Spain.
" The children of a Spanish father or mother, even

though born without the Spanish dominions."

Extracts from the Royal Decree of the 17th of November
1852.

" Capitulo 1. De los estranjeros y su clasificacion en

Espafia.
" Art. 1 . The following are to be deemed aliens.

" 1. All persons born of alien fathers without the

Spanish dominions.

T 2
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" 2. The children of an alien father and Spanish mother,

horn without the said dominions, unless they have

reclaimed Spanish nationality.

" 3. Those born within Spanish territory of alien fathers

or of an alien father and Spanish mother, unless they

have made a similar reclamation.
'• 4. Those born without the Spanish dominions of

fathers who have lost their Spanish nationality.

" 5. Spanish women married to alien husbands.*********
" Capitulo 3. Art. -4. Aliens domiciled ortemporarily

resident within the Spanish dominions and their children

are exempt from military service unless they have

reclaimed Spanish nationality.
" But this does not apply to the sons whose parents

have been born within Spanish territory, even though

they may have preserved their alien nationality."

SWEDEN.
No. 9.

My Lord, Stockholm, September 17, 1868.

With reference to your Lordship's despatch,

marked circular of the 11th of August, as to the

Swedish law on the subject of the children of alien

parents born in Swedish dominions, I have the honour

to enclose herewith copy of a note which I have re-

ceived from the Swedish Minister for Foreign Affairs,

wherein he informs me that there is no provision in

the Swedish Fundamental Law or in the Civil Code

on this subject, neither does there exist any special

stipulation as to the nationality of children born in

Swedish dominions of alien parents.

It is generally received, however, as expressed in

Count Wachtmeister's note inclosed, that the nation-

ality of the children is noways affected by the place of

their birth, but by the nationality of their parents, and
notably of the father.

I have, &c.

J. Pakeniiam.

The Lord Stanley, M.P.
&c. &c. &c.

Monsieur, Stockholm, 12 Septembre 1868.

En re'ponse a Votre note du 18 du mois passe, j'ai

Thonneur de vous communiquer qu'il n'y a pas dans les

lois fondamentales, ni dans le Code Civil, ni meme dans une

ordonnance speciale une stipulation relative a la nationalite

d'un enfant ne en Suede de parents etrangers. Cependanton
a toujours ete d'avis que la nationalite ne depend aucune-

ment du lieu de naissanee, mais bien de la nationalite des

parents, notamment de celle du pere. Ainsi les enfants de

sujets e'trangers ne jouissent pas, par le fait qu'ils sont ne's en

Suede, de droits meilleurs ou autres que eeux accordes ii

tout sujet etranger.

Veuillez agreer, Monsieur, &c.

(Signed) Wachtmeister.
Monsieur Pakenham,
&c. &c. &c.

SWITZERLAND.
No. 98.

My Lord, Berne, September 6, 1868.

In your despatch, marked circular, of the 11th

ultimo, I am instructed to furnish your Lordship

witli a report, for the information of the Naturali-

zation Commission, on the state of the Swiss law with

regard to the nationality of children born of alien

parents in Switzerland.

Finding it difficult, without the assistance of tin'

Federal Government, t<> draw up a report on this

subject, the laws concerning which appear to vary in

different cantons, I addressed a note to the President

requesting him to obtain for me, from the various

Cantonal Governments, replies to the following ques-

tions, which I thought calculated to procure the

information required by the Naturalization Commis-

sion.

1st. What is considered to constitute a Swiss citizen

according to the laws of the various Cantons ?

2nd. In what manner, if in any, can such citizen-

ship be forfeited ?

3rd. Are the children of alien parents born in the
Canton regarded by the law as Swiss citizens ?

a. De facto by the mere incident of their birth on
Swiss territory ?

b. If not, how long must the parents have resided in

Switzerland previous to the birth of the children, or
what additional circumstance, beyond the fact of their

birth on Swiss territory, are required to constitute the
children of Swiss citizens?

c. Are the children expected to elect Swiss citizen-

ship by someformal act on their coming of age ? and
what is held to constitute a presumptive election of
Swiss citizenship on their part ?

In reply I have received a communication from the

President, copy of which I have the honour herewith
to enclose, together with the printed work therein

referred to, drawn up by the Federal Chancery on the.

Cantonal Regulations for acquiring the right of
citizenship.

I have, &c.

J. Savile Loiley.
The Lord Stanley, M.P.

&c. &c. &c.

Copy.

Berne, 31 Aout 1868.
Dans la Note que Monsieur le Ministre de Sa Mai

Biitannique a adressee le 19 courant au Conseil Federal.

Son Excellence a manifeste le de'sir de reeevoir divers

renseignemens sur l'etat de la legislation Suisse relative h

la nationalite d'enfans de parents etrangers qui naissent sur
le territoire Suisse, renseignemens resumes sous la forme des
questions suivantes :

1° Qu'est-ce qui est necessaire pour que quelqu'un soit

conside're comme citoyen Suisse d'apres les lois des differents

Cantons?
Pour devenir citoyen Suisse il est necessaire que quelqu'un

acquiert le droit de bourgeoisie dun Canton et d'une
Commune II n'existe pas de droit de bourgeoisie Suisse
particulier. Le droit de bourgeoisie communal existe en
premiere ligne et s'acquiert par descendance, donation, ou
paiement dune somme d'achat determinee dont le chiffre

varie suivant l'etat des biens communaux et chaque fois

suivant le point de vue de la legislation cantonale.

Apres 1'acquisition d'un droit de bourgeoisie communal,
la naturalisation a lieu dans le Canton respectif soit par le

Governement ou par I'autorite legislative, naturalisation pour
laquelle il faut de nouveau payer une somme d'achat

particuliere. Sans la naturalisation l'incorporation dans
une commune n'a aucun effet. En ce qui concerne la

naturalisation d'etrangers, le droit federal ne contient que
la seule prescription de 1'Article 43 de la constitution federale

a teneur de laquelle les etrangers ne peuvent etre naturalises

dans un Canton qu'autant qu'ils seront affranchis de tout
lien envers l'etat auquel ils appartiennent. Le de'tail des

legislations cantonales report d'un recueil de dispositions y
relatives de chaque Canton public en 1862 par la Chancellerie

fe'derale, dont ci-joint un exemplaire. Si, depuis-lors, des

changemens ont peut etre ete apportes a ces dispositions,

ils concernent en tout cas plutot la forme que le fond.

2. De quelle maniere le droit de bourgeoisie, si en
general il peut se perdre, se perd-t-il ?

Le droit de bourgeoisie Suisse ne cesse que par la mort.

ou par la re'nonciation volontaire de celui qui le possede a

son droit de cite cantonal et communalet par la demission

ou le conge que lui donne I'autorite" cantonale competente.

Mais cet affranohissement des liens qui I'unissent envers

l'elat n'est accorde quelorsque la preuve existe en bonne et

due forme de l'acquisition d'un droit de bourgeoisie ou de

cite' etranger. Les enfans legitimes d'un Suisse absent

acquiereni toujours le droit de bourgeoisie de leur pere ct

les enfans illegitimes celui de leur mere, attendu que pour
cela aucune formality autre que la preuve de la descendance

n'est ne'eessaire. La nationalite Suisse ne se nerd pas par

une longue absence, &C. comme en general suivant la

prescription du meme Article 43 de la Constitution federale,

aucun canton ne peut priver un de ses ressortissants du
droit d'origine ou de cite.

3. Les enfants qui naissent dans un canton de parents

etrangers sent ils. d'apres la legislation, considered comme
citoyens Suisses et cela :
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a. De facto, par le seul fait de la naissance de ces enfants

sur territoire Suisse.

Dans le cas de la negative :

b. Combien de temps les parents doivent-ils avoir habite

la Suisse avant la naissance de l'enfant, ou quelles autres

circonstances (abstraction faite de la naissance de cet

enfant sur territoire Suisse) sont ne'cessaires pour qualifier

les enfants commes citoyens Suisses ?

c. Doit-on s'attendre de la part des enfants qu'ils opteront

pour le droit de bourgeoisie Suisse par un acte formel, lors

de leur majorite?

Qu'est-ce qui motive la supposition d'uue option pre-

somptive de leur part du droit de bourgeoisie ?

En repondant a cette question et a. ses trois subdivisions,

le conseil federal a l'honneur de faire observer que les

principes qui viennent d'etre developpes ne souffrent

aucune espece d'exceptions ; ce n'est notamment uon plus le

cas en faveur d'etrangers qui sont ne's en Suisse quand mime
eux et leurs parents auraient ete tres long temps domicilies

en Suisse. Sous ce rapport la Suisse maintient purement

et simplement le meme principe que celui qu'elle reconnait

pour les descendants de ces propres ressortissants,les enfants

legitimes suivent la condition de leur pere et les enfans

illegitimes la condition de leur mere.

Desirant que ces renseignemens puissent etre de quelque
utilite a la Commission d'incorporation pour laquelle ils

ont e'te' de'mandes, le Conseil Federal profite encore de cette

occasion pour renouveler a S.E. Mr. Savile Lumley les

assurances de sa haute consideration.

An nom du Conseil Fe'deral

Le Pre'sident de la Confederation,

(Signed) Dubs.

Le Chancelier de la Confederation,

(Signed) Schiess.

UNITED STATES.

The common law of the United States is the same as in
England, and regards every child born within the dominions
and allegiance of the United States as a citizen of the
United States.

The Naturalization Act of 1S02 (United States' Statutes
at Large, Vol. 2. p. 153.) provided :

3. The children of persons duly naturalized under any
of the laws of the United States, or who, previous to the
passing of any law on that subject by the Government of
the United States may have become citizens of any one of the
said States, under the laws thereof, being under the age of
21 years, at the time of their parents being so naturalized
or admitted to the rights of citizenship shall, if dwelling
in the United States, be considered as citizens of the United
States, and the children of persons who now are or have
been citizens of the United States shaL, mough born out of
the limits and jurisdiction of the United States be con-
sidered as citizens of the United States : Provided, that the
right of citizenship shall not descend to persons whose
fathers have never resided within the United States."

This section of the Act of 1S02 was confirmed by an Act
of the 10th of February 1855 (United States' Statutes at
Large, vol. 10, p. 604).

" 1. Persons heretofore born or hereafter to be born out
of the limits and jurisdiction of the United States, whose
fathers were or shall be at the time of their birth citizens of
the United States, shall be deemed and considered and are
hereby declared to be citizens of the United States : Provided
however, That the rights of citizenship shall not descend
to persons whose fathers never resided in the United
States."

WURTEMBE11G.
(See Baden.)

APPENDIX No. VI.

NATURALIZATION TREATIES BETWEEN THE UNITED STATES AND OTHER POWERS.

NORTH GERMAN CONFEDERATION.

Treaty between the United States and Prussia,

February 22, 1868.

His Majesty the King of Prussia, in the name of the

North German Confederation, and the President of the

United States of America, led by the wish to regulate

the citizenship of those persons who emigrate from the

North German Confederation to the United States of

America, and from the United States of America to the

territory of the North German Confederation, have resolved

to treat on this subject, and have for that purpose ap-

pointed Plenipotentiaries to conclude a Convention ; that

is to say,

His Majesty the King of Prussia, Bernard Konig, Privy

Councillor of Legation ; and
The President of the United States of America, George

Bancroft, &c.

:

Who have agreed to and signed the following Ar-

ticles :

—

ARTICLE I.

Citizens of the North German Confederation who have

become naturalized citizens of the United States of America,

and shall have resided uninterruptedly within the United

States five years, shall be held by the North German
Confederation to be American citizens, and shall be treated

as such.

Reciprocally : citizens of the United States of America
who become naturalized citizens of the North German
Confederation, and shall have resided uninterruptedly within

North Germany five years, shall be held by the United
States to be North German citizens, and shall be treated

as such.

The declaration of an intention to become a citizen of

the one or the other country has not for either party the

effect of naturalization.

ARTICLE II.

A naturalized citizen of the one party, on return to

the territory of the other party, remains liable to trial and
punishment for an action punishable by the laws of his

original country and committed before his emigration;
saving always the limitation established by the laws of
his original country.

ARTICLE III.

The Convention for the mutual delivery of criminals,
fugitives from justice, in certain cases, concluded between
the United States on the one part, and Prussia and other
States of Germany on the other part, the 16th day of June
1852, is hereby extended to all the States of the North
German Confederation.

ARTICLE IV.

If a German naturalized in America renews his resi-

dence in North Germany without the intent to return to
America, he shall be held to have renounced his naturaliza-
tion in the United States.

Reciprocally : if an American naturalized in North
Germany renews his residence in the United States with-
out the intent to return to North Germany, he shall be held
to have renounced his naturalization in North Germany.
The intent not to return may be held to exist when the

person naturalized in the one country resides more than
two years in the other country.

ARTICLE V.

The present Convention shall go into effect immediately
on the exchange of ratifications, and shall continue in

force for 10 years. If neither party shall have given to
the other six months' previous notice of its intention then
to terminate the same, it shall further remain in force

until the end of 12 months after either of the High
Contracting Parties shall have given notice to the other of
such intention.

ARTICLE VI.

The present Convention shall be ratified, &c, and the

ratifications shall be exchanged at Berlin within six months
from the date hereof.

In faith whereof the Plenipotentiaries have signed and
sealed this Convention.

Berlin, the 22nd of February 1868.

(Signed) George Bancroft.

T 3
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My Lord, Washington, May 8, 1868.

I have the honour to transmit herewith for

tout Lordship's information, copy of a despatch which

has been addressed by Mr. Bancroft, United Stales

Minister al Berlin, to Mr. Seward, relative to the in-

terpretation given by Count Bismarck to some of the,

Stipulations of the treaty of naturalization between the

United States and the North German Confederation of

the 22nd of February last.

This despatch has been lately laid before Congress

in a message from the President.

I have, &c.

Edwd. Thornton.
The Lord Stanley, M.P.,

&c. &c. &e.

The Treaty between the United States and the
North German Confederation.

The President, on Monday, sent a message to Con-

gress, enclosing the following documents :

—

Department of State, Washington,

To the President, April 27, 1868.

The despatch of Mr. Bancroft, a copy of which is

herewith submitted, relieves the treaty recently negotiated

between the United States and North Germany of some
injurious misapprehensions which have hitherto existed, and
I respectfully submit the expediency of communicating the

despatch to Congress.
I am, &c.

W. H Seward.

Sir, American Legation, Berlin, April 6, 1868.

That no doubt might exist of the correctness of my
interpretation of our treaty with North Germany, as com-
municated to you in my despatch of February 22, I left a

copy of that despatch at the Foreign Office, and no objection

whatever was made to its contents. The report made upon
the treaty by the committee of the North German Council

was not well digested, and was not wholly free from
ambiguity.

Yesterday the treaty came up for acceptance in the Im-
perial Diet.

Mr. Konig, in the first instance, and then Count Bismarck
took the occasion publicly and in the clearest and most
emphatic manner to confirm my interpretation of it in every

particular. Ex-Consul Meier-

, the member from Bremen,
to whom the President of the Diet had referred the treaty,

one of the first merchants in Europe, and well known
in America from his long residence among us, reported the

treaty to the Diet with the full conviction of its merits

He declared his peculiar satisfaction that the natural right

of emigration and change of nationality was for the first

time made a part of the recognized international law by
North Germany and the United States. Dr. Schleider, so

well known to you from his long residence as Minister at

Washington, not omitting to make some cavils at what he
called " small defects," spoke substantially and heartily for

the treaty, and for the most liberal interpretation of its

several articles. Mr. Konig, the plenipotentiary who signed
the treaty on the part of North Germany, in explanation of

the first article, said that a five years' continuous residence

in America, and no more, was all that the treaty required in

regard to residence. The Chancellor of the Confederation,
Count Bismarck, spoke on the same point, declaring that

the words of the article were too plain to be misunderstood ;

that the period of five years was to date from the moment
when the emigrant should cross the American line, and
that the continuity of residence which was required was to

be interpreted, " Nichi in toerperlichem sondern, in juris-

tischem sinne" " not in a corporal but in a legal sense."

The interpretation of the second article of the treaty was
equally explicit. Dr. Schleider, of the Committee of the
Diet, reported that as inasmuch as the liability of the natu-
ralized citizen on his return to his original country extended
only to breaches of law committed before emigration, it

followed that any breach of the law which might be com-
mitted by itself was excluded from the class of punishable
actions. This view was confirmed by Mr. Konig. who
pointed out that as the emigrant remained liable only for

acts committed before emigration, emigration itself, and
the consequent withdrawal from military duty, could not be
included among such acts. " So then," said Dr. Lowe, one

of the ablest members of the Diet, and well known as a long
and esteemed resident of New York, " the hateful military
" business is now put aside, and the emigrant on his return
" is not liable to arrest for the violation of the military duty
" from which he had withdrawn by emigration." While
he fully accepted the explanation of Mr. Konig, Dr. Lowe
still intimated a wish that it might be confirmed by Count
Bismarck himself.

The Chancellor immediately arose and replied as follows :

" The gentleman who has last spoken, fears that a person who
" has lived five years in America, and been naturalized there,
" may yet on his return here be held to military duty. This
" impression I can designate as perfectly and absolutely un-
" founded. The literal observation of the treaty includes in
" itself that those whom we are bound to acknowledge as
" American citizens cannot be held to military duty in North
" Germany. That is the main purpose of the treaty. Who-
" soever emigrates, bondfide, with the purpose of residing
" permanently in America, shall meet no obstacle on our part
" to his becoming an American citizen, and his bondfides will

" be assumed when he shall have passed five years in that
" country, and, renouncing his North German nationality,
" shall have become an American citizen. I believe, therefore,
" that no room has been left open for the anxiety that has
" been expressed, and I lay great stress upon here placing
" the subject in its true light."

Dr. Lowe questioned the Chancellor on this point once
more, saying, "To my joy, I think I may understand the
" Chancellor to say that no prosecution for unauthorized
" emigration can take place, even if the emigrant shall have
" ceased to be an American 1" Count Bismarck replied, " I

" herewith confirm the declarationwhich the gentleman de-
" sires ;" and added, jocosely in form, seriously in substance,
" and I might almost assert that we will treat the five years'
" absence in America, when connected with naturalization,
" as a fulfilment of the military duty in the North German
" Confederacy."

The fourth article of the treaty came also under considera-

tion. Mr. Lasker, one of the ablest members of the Diet,

inquired if the German naturalized in America, and return-

ing to Germany, would, after a two years' residence in Ger-
many, be held liable to military duty. The text of the

treaty, he said, gave no colour to such an interpretation, but
the report of the Council of the Confederation was ambi-

guous, and therefore he called upon the Councillor for a

clearer explanation. In the beginning of the debate, ex-

Consul Meier has most clearly explained that the American
law required from the person who becomes naturalized a

renunciation of his allegiance to any other power. Holding
fast to this fact, Count Bismarck replied, that the German
American citizen, on resuming his relations as a citizen of

North Germany, would, under the treaty, stand in the light

of a foreigner emigrating into North Germany ; that he could

not be held to the discharge of any old military duty, but

only to such " new " military duty as would attach to every

foreigner emigrating into North Germany and becoming
naturalized there.

The President now put the question on the acceptance or

the treaty, and the whole Diet, with the exception of two of

three Poles—who, as it seemed to me, only declined voting

—rose to their feet with alacrity. All the proceedings were

marked by the disposition to cherish the most friendly rela-

tions with the United States. I send you herewith the de-

bate as it appeared concisely in the North German Gazette

of last evening, and in the National Gazette of this morning,
on the fourth article.

I will add a few words. The American law exacts from
the citizen who becomes nationalized a perpetual renuncia-

tion by oath of his former nationality. Hitherto the Prussian

Government has made no formal recognition of our natural-

ization laws ; but now that it becomes bound by treaty to

respect them, it could not have restored the returning Ame-
rican German to his German citizenship had not the consent

of the United States to his release from his obligation to them
been given, as it is given by the fourth article of this treaty.

I am, &c.
George Bancroft.

William H. Seward, Esq.,

Secretary of State, &c. &c.

BAVARIA.

My Lord, Berlin, June 6. 1868.

Mil. Bancroft, the American Minister at tins Court,
has, by direction of Mr. Seward, placed in my hands for

transmission to her Majesty's Government the annexed copy
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of the Treaty of Naturalization and supplementary protocol

signed between the United States of America and Bavaria

at Munich on the 26th ultimo.

This treaty is the same " mutatis mutandis," as that lately

concluded between the United States of America, and the

North German confederation. The supplementary protocol

is intended to explain portions of the treaty which might

be considered of a vague and doubtful interpretation, more

especially referring to, and defining the position of the

naturalized Bavarian, or naturalized American on their

return to their original countries.

Mr. Bancroft has officially forwarded to Count Bismarck

a copy of these documents, thereby placing the protocol on

record, and establishing it in default of any disavowal on

the part of the North German Confederation as the rightful

interpretation of the treaty.

I have, &c.

(Signed) Augustus Loftus.
The Lord Stanley, M.P.

&c. &c. &c.

His Majesty the King of Bavaria, and the President of

the United States of America, led by the wish to regulate

the citizenship of those persons who emigrate from Bavaria

to the United States of America, and from the United States

of America to the territory of the kingdom of Bavaria have
resolved to treat on the subject, and have for that purpose

appointed plenipotentiaries to conclude a convention, that

is to say

—

His Majesty the King of Bavaria.

Dr. Otto Baron von Volderndorff, Councillor of the

Ministry, and
The President of the United States of America.

George Bancroft, Envoy Extraordinary and Minister

Plenipotentiary,—who have agreed to and signed the

following articles :

—

Article 1.

Citizens of Bavaria who have become, or shall become
naturalized citizens of the United States of America, and
shall have resided uninterruptedly within the United States

five years shall be held by Bavaria to be American citizens

and shall be treated as such.

Reciprocally, citizens of the United States of America
who have become or shall become naturalized citizens of

Bavaria, and shall have resided uninterruptedly within

Bavaria five years shall be held by the United States to be
Bavarian citizens, and shall be treated as such.

The declaration of an intention to become a citizen of

the one or the other country has not for either party the

effect of naturalization.

Article 2.

A naturalized citizen of the one party on return to the

territory of the other party, remains liable to trial and
punishment for an act punishable by the laws of his original

country, and committed before his emigration, saving
always the limitation established by the laws of his original

country, or any other remission of liability to punishment.

Article 3.

The convention for the mutual delivery of criminals,

fugitives from justice, in certain cases, concluded between
the United States on the one part, and Bavaria on the
other part, the 12th day of September 1853, remains in

force without change.

Article 4.

If a Bavarian naturalized in America renews his residence
in Bavaria without the intent to return to America he shall
be held to have renounced his naturalization in the United
States.

Reciprocally : If an American naturalized in Bavaria
renews his residence in the United States without the intent
to return to Bavaria, he shall be held to have renounced his
naturalization in Bavaria.

The intent not to return may be held to exist when the
person naturalized in the one country resides more than two
years in the other country.

Article 5.

The present convention shall go into effect immediately
on the exchange of ratifications, and shall continue in force
for ten years. If neither party shall have given to the
other six months' previous notice of its intention then to
terminate the same, it shall further remain in force until
the end of twelve months after either of the high con-
tracting parties shall have given notice to the other of such
intention.

Article 6.

The present convention shall be ratified by his Majesty
the King of Bavaria and by the President, by and with the
advice and consent of the Senate of the United States, and
the ratifications shall be exchanged at Munich within twelve
months from the date hereof.

In faith whereof the Plenipotentiaries have signed and
sealed this convention.

Munich, the 26th of May 1868.

(Signed) George Bancroft, (l.s.)

Dr. Otto Freiherr von Volderndorff (l.s.)

Protocol.
Done at Munich the 26th of May 1868.

The undersigned met to-day to sign the Treaty agreed
upon, in conformity with their respective full powers,
relating to the citizenship of those persons who emigrate
from Bavaria to the United States of America, and from
the United States of America to Bavaria, on which occasion
the following observations, more exactly defining and
explaining the contents of this Treaty, were entered in the
following Protocols :

I.

—

Relating to the First Article of the Treaty

1. Inasmuch as the copulative •'and" is made use of,

it follows, of course, that not the naturalization alone, but
an additional five years' uninterrupted residence is acquired
before a person can be regarded as coming within the
Treaty, but it is by no means requisite that five years'
residence should take place after the naturalization.

It is hereby further understood that if a Bavarian has
been discharged from his Bavarian indiginate, or on the
other side, if an American has been discharged from his

American citizenship, in the manner legally prescribed by
the Government of his original country, and then acquires
naturalization in the other country in a rightful and per-
fectly valid manner, then an additional five years' residence
shall no longer be required, but a person so naturalized
shall, from the moment of his naturalization, be held and
treated as a Bavarian and respectively as an American
citizen.

2. The words " resided uninterruptedly," are obviously
to be understood, not of a continual bodily presence, but in

the legal sense, and therefore a transient absence, a journey,
or the like, by no means interrupts the period contemplated
by the first article.

II.

—

Relating to the Second Article of the
Treaty.

It is expressly agreed, that a person who under the first

article is to be held as an adopted citizen of the other state,

on his return to his original country cannot be made
punishable for the act of emigration itself, not even though
at a later day he should have lost his adopted citizenship.

III.

—

Relating to Article 4 of. the Treaty.

It is agreed on both side3 that the regulated powers
granted to the two governments respectively, by their laws
for protection against resident aliens, whose residence en-
dangers peace and order in the land, are not affected by the
treaty.

In particular the regulation contained in the second clause
of the Tenth Article of the Bavarian military law, of the
30th January 1868, according to which, Bavarians emi-
grating from Bavaria before the fulfilment of their military
duty cannot be admitted to a permanent residence in the
land till they shall have become 32 years old, is not affected
by the treaty. But yet it is established and agreed, that
by the expression " permanent residence " used in the said
article, the above described emigrants are not forbidden to
undertake a journey to Bavaria for a less period of time, and
for definite purposes ; and the royal Bavarian government,
moreover, cheerfully declares itself ready in all cases in
which the emigration has plainly taken place in good faith,

to allow a mild rule in practice to be adopted.
2. It is hereby agreed that when a Bavarian naturalized

in America, and reciprocally an American naturalized in
Bavaria took up his abode once more in his original country
with the intention of return to the country of his adoption,
he does by no means thereby recover his former citizenship

;

on the contrary, in so far as it relates to Bavaria, it depends
on his Majesty the King whether he will or will not in that
event grant the Bavarian citizenship anew.
The Article Fourth shall accordingly have only the meaning

that the adopted country of the emigrant cannot prevent
him from acquiring once more his former citizenship, but
not that the State to which the emigrant originally belonged
is bound to restore him at once to his original relation.

T 4
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On the contrary, the citizen naturalized abroad must first

apply to be received back into his original country in the

manner prescribed by its laws and regulations, and must

acquire citizenship anew exactly like any other alien.

But yet it is left to his own free choice whether he will

adopt that course or will preserve the citizenship of the

country of his adoption.

The two plenipotentiaries give each other mutually the

assurance that the respective Governments in ratifying this

treaty will also regard as approved, and will maintain the

agreements and explanations contained in the present pro-

tocols without any further formal ratification of the same.

(Signed) G. Bancroft. (l.s.)

(Signed) Dr. Otto vox Voldendorff. (l.s.)

Note.— Ratifications were exchanged on the 18th cf September.

Similar conventions have been negotiated with Baden, Hesse,

and Wurtemberg.

MEXICO.

The President of the United States of America and the

President of the republic of Mexico, being desirous of

regulating the citizenship of persons who emigrate from

Mexico to the United States of America, and from the

United States of America to the republic of Mexico, have

decided to treat on this subject, and with this object have

named as plenipotentiaries, the President of the United

States, William II. Seward, Secretary of State; and the

President of Mexico, Matias Romero, accredited as envoy

extraordinary and minister plenipotentiary of the republic

of Mexico to the government of the United States ; who,
after having communicated to each other their respective

full powers, found in good and due form, have agreed upon
the following articles

:

Article I.

Those citizens of the United States who have been made
citizens of the Mexican republic by naturalization, and have

resided without interruption in Mexican territory five years,

shall be held by the United States as citizens of the Mexican
republic and shall be treated as such. Reciprocally, citizens

of the Mexican republic who have become citizens of the

United States, and who have resided uninterruptedly

in the territory of the United States for five years, shall be

held by the republic of Mexico as citizens of the United
States, and shall be treated as such. The declaration of an
intention to become a citizen of the one or the other country

has not for either party the effect of naturalization. This

article shall apply as well to those already naturalized in

either of the countries contracting as to those hereafter
naturalized.

Article II.

Naturalized citizens of either of the contracting parties,

on return to the territory of the other, remain liable to trial

and punishment for an action punishable by the laws of his

original country, and committed before his emigration

;

saving always the limitations established by his original

country.

Article III.

The convention for the surrender in certain cases of

criminals, fugitives from justice, concluded between the

United States of America of the one part and the Mexican
republic on the other part, on the eleventh day of Decem-
ber one thousand eight hundred and sixty-one, shall

remain in full force without any alteration.

Article IV.

If a citizen of the United States naturalized in Mexico
renews his residence in the United States without the

intent to return to Mexico,he shall be held to have renounced
his naturalization in Mexico. Reciprocally, if a Mexican
naturalized in the United States renews his residence in

Mexico without the intent to return to the United States,

he shall be held to have renounced his naturalization in

the United States.

The intent not to return may be held to exist when the

person naturalized in the one country resides in the other

country more than two years.

Article V.

The present convention shall go into effect immediately
on the exchange of ratifications, and it shall remain in full

force for ten years. If neither of the contracting parties

shall give notice to the other six months previously of its

intention to terminate the same, it shall further remain
in force until twelve months after either of the contracting

parties shall have given notice to the other of such intention.

Article VI.

The present convention shall be ratified by the President

of the United States by and with the advice and consent of

the Senate thereof, and by the President of the Mexican
republic with the approval of the Congress of that republic,

and the ratifications shall be exchanged in Washington
within nine months from the date hereof.

In faith whereof, the plenipotentiaries have signed and
sealed this convention at the city of Washington this tenth

day of July in the year of our Lord one thousand eight

hundred and sixty-eight.

William H. Seward.
M. Romero.

APPENDIX No. VII.

STATISTICS. REGISTRATION OF THE BIRTHS, DEATHS, AND MARRIAGES OF BRITISH

SUBJECTS IN FOREIGN COUNTRIES.

Statistics.— 1. British Subjects in Foreign
Countries.

(Extracted from the Census of England and Wales,

1861, Vol. III., pp. 4, 5.)

I. Persons absent from the United Kingdom.

The people of these islands are more moveable than
other nations, and large numbers of them are always

abroad, sometimes on distant voyages, sometimes on the

Alps, sometimes in the deseits of Africa, or the strangest

places ; but generally in ships at sea, in the great com-
mercial entrepot, in the capitals of Europe, in our colonies,

or in the States of America.

The measures which were taken to procure the returns

of the army and navy, and merchant seamen abroad, either

on sea or land, have been already described, and they were

successful. The numbers exceeded a quarter of a million

(250,356), of whom 126,273 belonged by birth to England
and Wales. The army and navy of a country are an
integral part of its population they should, therefore, be

counted among the numbers. But the population of

travellers and of temporary settlers in other States are less

accurately defined ; their numbers are not easily ascertained,

and they are represented to some extent by exiles and
foreign visitors in England. They are. therefore, excluded
from our tables. The number of the British subiects,

including the Scotch and the Irish, abroad, of which we
have returns, was 67,%!) ; this number does not include the

English in America, in India, or in the colonies, neither

does it include any of the English in France, except those

who were domiciled. Upon the other hand, some of the

people born at the Mediterranean stations were inscribed in

the Consular registers as British subjects; but as a general

rule the Maltese and Ionians are excluded from the list.

France is the country to which the English most resort

in Europe, and :.'.">, s-1 1 are domiciled there; 4,092 are

returned in Belgium, 827 in Holland. 1,124 in Switzerland,

7,365 in Germany, o,4(>7 in Italy, including Rome, 2,072

in Portugal, and 3,879 in Spain, .">-'o in Greece, 2,360 in

Turkey, and I'.'il in Egypt ; in Denmark .'iT-', in Norway
242, and in Sweden -ill; in Russia 'A.7V.>. Passing to

Asia. 30 of Her Majesty's subjects were returned in Persia,

1,072 in China, 81 in Japan, and 24 in Siam. The English

population in India according to the returns of the Indian

Government (apparently defective) amounted to 125,379,

including the English army. 85,008 Btrong. They are

not included in Table 5, page 81 ; sec Tallies 325-332,

pp.213-17.
340 English people are in the empire of Morocco.

Algeria and the rest of Africa make no return.

Central America returns 14.5 English residents. Ecuador

27, Chili 4,158, of whom 3.265 are males, chiefly miners,

and Brazil 2,838.
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Table 6, pages 82-3, shows in detail the particular places

in which the English resided, and the notes supply some

necessary explanations.

The number of each of the two sexes returned abroad

did not greatly differ, as the males were 36,734, and females

31,235. In France and Belgium the women exceeded the

men in number ; and in Germany there was little difference.

The girls at school probably effect this result. In China,

Japan, Chili, Brazil, and India, the men preponderated

largely.

The natives of England in the United States exceed the

numbers in all other countries. Mr. Kennedy, the able

superintendent of the Census of the United States has

favoured us with an elaborate return of the number of

the inhabitants of each State in 1860 who were born

in this kingdom, amounting in the aggregate to 2,224,743 ;

of whom it was ascertained that 477,455 were bom
in England and Wales, 108,518 in Scotland, and

1.611,304 in Ireland ; 27,466 were described simply as born

in the United Kingdom. In addition to these numbers

249,970 were born in British America, and 1.419 in

Australia. The distribution of the 2,474,713 emigrants

over the several States is shown in the Appendix, Table 7-

Our information about foreigners in England and Wales

is tolerably complete, and we shall refer to the details here-

after. The number was 84,09(1, or exclusive of those from

the United States, 76,229. This is some compensation,

therefore, for the English abroad, who, as has been already

stated, are not included in our numbers.

British-born Subjects in Foreign Countries from which

Returns have been received.

Extracted from Census 1861, Vol. II..
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3.—NUMBER AND NATIONALITY OF ALIENS NATURALIZED IN ENGLAND, 1845-68.

Analysis of the Returns laid before Parliament showing the Number and Nationality of Aliens naturalized

since the passing of the Act 7 & S Vict. c. 66.—August 6, 1844.

Tear.
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Kegisteation of the Births and Deaths of British Subjects in Foreign Countries.

There is no Act of Parliament for the registration of

the births of children horn of British fathers in foreign

countries, nor for the registration of deaths.

A system of registration has, however, been in force for

some years at Her Majesty's legations and consulates.
" The Act (respecting marriages) does not provide for

" the registration of the births and deaths of British

" subjects in foreign countries. But it is, nevertheless,

" very important that such registers should be kept at

" each consulate, and should be transmitted home to be
" deposited in the office of the Registrar General. Con-
" sular officers will, therefore, keep two registers, one
" for births and the other for deaths; and they will give
" publicity to the fact that they are authorized to insert

" therein such entries of births and deaths as may be
" reported to them for registration, provided that not more
" than seven years have elapsed since the occurrence of
" these events. Forms of the registers can be obtained at

" the Foreign Office.
" At the expiration of each year, considar officers will

" transmit to the Secretary of State a copy of each register

" so kept during the year which has elapsed, certified under
" their hand and seal to be correct, in order that the same
" may be transmitted to the Registrar General. Should
" no registration have taken place during that period, a
" certificate to that effect must be sent.

" A sum of 2s. 6rf., as provided by the Order in Council
" of the 1st of May 1855, is payable for each registration."

(Considar General Instructions, p. 25.)

It appears on inquiry at Somerset House that British

subjects very generally avail themselves of the opportunity

afforded to them by the Foreign Office instructions for

registering the births of their chddren in all countries,

except in the United States, where very few chddren are

registered. There were no entries of births at the con-

sulates of NewYork and Boston during the years 1865-1866.

A table furnished by the Registrar General is annexed,

showing the number of births registered at Her Majesty's

consulates since the system has been in practice, and also

the number registered during the year 1866, the last year

for which the returns are complete.

As this registration of births and deaths is not authorized

by statute, the registries have no legal validity, and the

Registrar General is not empowered to give copies of the

entries to applicants, as in other cases of registration. It is

considered desirable that this should be remedied.

If any provision is made by Act of Parliament for the

registration of the births of those children whose fathers

wish to record their British nationality, some small fee

should be required to be levied, to enable local consular

agents to be appointed for the purpose when the consular

district is inconveniently large. Local consular agents have

been appointed in this manner for the registration of the

marriages of British subjects in the mining districts in the

interior of Brazil.

Registration of Births in this Country.

The registration of births in this country was provided

for in the Registration Act, 6 & 7 William 4, c. 86, s. 20.
" § XX. And be it enacted, that the father or mother of

" every child so born in England after the said first day of
" March, or in case of the death, illness, absence, or inability

" of the father and mother, the occupier of the house or
" tenement in which such child shall have been born, shall

" within forty-two days next after the day of every such
" birth give information, upon being requested so to do, to
" the said registrar, according to the best of his or her
" knowledge and belief, of the several particulars hereby
" required to be known and registered touching the birth of
" such child."

It will be seen that the registration is not compulsory.
All that the person is bound to do is to give information

within -12 days upon being requested to do so.

There is no penalty under the Act for not giving such
information ; and in order to enforce the Act the Crown
has to proceed by indictment for a misdemeanor. As a rule,

parents recognize the utility of the registration and register

without giving any trouble, but cases do occur occasionally

in which they refuse to register. Such a case occurred in

October 1866, when Alfred Brooks was indicted at the

Berkshire Quarter Session for refusing to furnish the regis-

trar with the particulars required by the Act. He pleaded

guilty, and was sentenced to seven days imprisonment.

As all the children born in England are, by the common
law, British subjects, the registration does not include any
statement as to the nationality of the father. This, however,

could be readily introduced if requisite.

Number of Births registered at British Consu-
lates and Embassies abroad, from the Year 1850

to 1866, inclusive, and the Number registered to

the last-mentioned Year.

Consulates.

Country. 1850-186G.

Austria -

Belgium - - -

Bight of Biafra

Borneo -

Brazil -

Buenos Ayres
Chile

China -

Denmark -

Egypt -

France -

Algeria

Frankfort - - -

Greece -

Grey Town
Hanse Towns
Hayti -

Japan -

Mexico - - -

Monte Video
Morocco -

Netherlands

New Granada
Norway -

Paraguay -

Persia -

Peru - - -

Portugal - - -

Prussia -

Roman States

Russia - -
.

-

Salvador - - -

Sandwich Islands -

Sardinia - - -

Saxony -

Siam -

Two Sicilies

Society Islands

Spain - - -

Sweden - - -

Switzerland

Tripoli -

Tunis
Turkey -

Tuscany -

United States

Venezuela

Total in Consulates -

56
49
o

5

698
21
210
222

6

207
615

3,467

74
69
8

26
80
23

Embassies.

Baden
Bavaria
Berlin

Berne
Dresden -

Florence -

Hanover -

Wurtemberg

1866.

1

1

46

22
20

32
80

266
4

6
1

1

2
o

137
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Registration of Marriages at Consulates.

The registration of marriages of British subjects at Her

Majesty's consulates is regulated by the Consular Marriage

Act (12 & 13 Vict. c. 68)'j by which the Consuls authorized

to solemnize marriages are required to forward to the

Foreign Office annually copies of the entries in theconsular

register of all marriages which have taken place during the

year, or nil returns in case of there having been no such

marriages. The copies of these entries are forwarded to

Somerset House, and taken charge of by the Registrar-

General, who thus possesses duplicate copies of all consular

marriage registers. As the registry entries are numbered

consecutively, he can see if any duplicate copies of entries

are omitted to be sent.

Registration of Marriages at Legations.

These precautions are not observed at embassies and

legations.

There is no Act of Parliament to regulate the manner in

which the registration of marriages at embassies and lega-

tions should be effected, or to give legal validity to the

copies of entries forwarded to England.

In 1816 an arrangement was made by which the Bishop

of London was to keep the registry entries of these mar-

riages, and the following notice was published :

—

" The Lord Bishop of London having been applied to

in numerous instances to permit foreign marriages, births,

and burials of British subjects to be recorded in his re-

gistry, has permitted a book to be kept therein, in which

the memorials of the same may be entered and preserved,

at the request of such persons as are desirous thereof.

—

March 23, 1816."

On the 6th of May 1816 a circular was addressed to the

embassies and legations, with instructions as to the manner

in which certificates were to be forwarded, and requiring

that a fee of 1/. for the Bishop of London's registrar should
be sent with them.
An Act was passed in 182.3 (4 Geo. 4. c. 91.) to remove

doubts as to the validity of marriages solemnized at em-
bassies and legations, but made no provision for regis-

tration.

A case arose in 1854 in which Her Majesty's minister at

Brussels refused to allow a marriage to be celebrated at the

legation between parties who declined to pay the fee of 1/.,

and the opinion of the law officers having been taken, it was
decided that the parties could not be legally compelled to

pay the fee, and that although Her Majesty's ambassadors

and ministers might at their discretion legally refuse to

allow marriages to be celebrated at their residences, yet that

they ought not to refuse so to do on the ground of the

parties declining to avail themselves of the right of regis-

tration at the London registry office, and to pay the sum
of \l. for that purpose.

It seems a very undesirable state of things that consular

marriages and returns of births and deaths should be regis-

tered at the Registrar-General's and diplomatic marriages

elsewhere, and still more undesirable, looking to the class

of persons who are married at the embassies and legations,

that the proof of such marriages should depend on the will

or ability of the persons married to pay a fee.

The subject deserves consideration, and should it be

deemed expedient to regulate the registration of marriages

at embassies and legations in the same manner as the regis-

tration of marriages at consulates, there would be little

difficulty in doing so, as the Consular Marriage Act will

probably be revised during the ensuing year on the recom-

mendation of the Marriage Law Commission.

Charles S. A. Abbott.

LONDON

:

Printed by George E. Eybk and William Sl-ottiswoode,
Printers to the Queen's most Excellent Majesty.

For Her Majesty's Stationery Office.










